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Answers for Indiana. 


[By Txomas S, Stanriexp.] 


Question 1. Are aliens permitted, in your State, to hold real estate? 

Answer. Aliens are permitted to hold lands in fee, in this State, if 
they have filed in any court of competent jurisdiction the declaration 
of intention to become citizens of the United States; or if they shall 
make an oath or affirmation in writing before any officer of this State 
authorized to take the proof of deeds, to be recorded, that they are 
residents of this State, and intend always to reside in the United States, 
and to become citizens thereof as soon as they can be naturalized; 
which oath, certified by such officer, must be recorded in the recorder’s 
office of the county or district in which such lands are situate. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote? 

A. Every white male citizen over the age of twenty one years, and 
who has resided within the State one year immediately preceding 
an election, is entitled to vote in the county where he resides. 

Q. 3. Isthe age of majority the same for males and females, and what 
as it? 

A. The age of majority in males and females remain sas at common 
law. Ido not know of any statutory regulation upon the subject, ex- 
cept in the case of marriage. 

Q. 4. What are the requisites of a valid marriage ? 

A. Marriage is declared to be a civil contract, to which the con- 
sent dg capable by law of entering into such contract, shall be 
essential. Males over the age of seventeen years, and females over 


the age of fourteen years, whose marriage is not prohibited by the 

laws of God, are capable of contracting marriage. But before any 

persons shal! be joined in marriage, they shall produce license from 

the clerk of the circuit court where the female resides. The clerk is 
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forbidden to issue license, in cases where the male is under the age of 
twenty-one years, or the female under the age of eighteen years, un- 
less he is authorized by the parents or guardians. Whiies are pro- 
hibited from intermarrying with negroes or mulattoes. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. Divorces are granted by the circuit court: 1, for adultery; 2, 
impotency; 3, the abandonment of the one party by the other for the 
space of two years, next preceding the filing of the bill, without the 
intention of returning; 4, where the treatment of the wife by the hus- 
band has been cruel and inhuman, or where his conduct towards her 
has been such as may render it unsafe and improper for her to live 
with him; 5, where the husband shall have been a habitual drunkard 
for the space of two years immediately preceding the filing of the bill, 
or shall have unreasonably failed to make suitable provision for his 
family; 6, where either party, subsequently to the marriage, shall 
have committed any crime within this State, or any other State, Ter- 
ritory or Country, the punishment whercof is imprisonment at hard la- 
bor in the State prison, by the laws of this State; 7, and in any other 
case where the court, in the exercise of a sound discretion, shall deem 
it reasonable and proper that a divorce should be granted. 

‘ Q. 6. Are foreign corporations permitted to establish agencies in your 
tate ? 

A. There is no statutory regulation upon this subject. I believe 
foreign corporations have agencies in this State. 

Q. 7. Have you alaw for limited partnersiups? and what are its lead- 
ing features ? 

A. Limited partnerships are authorized, by our statute, for the 
transaction of mercantile, mechanical, or manufacturing business; but 
not for insurance or banking purposes. The partnership may consist 
of one or more persons who shall be called general partners, and shall 
be jointly and severally responsible as general partners; and of one 
or more persons who shall contribute to the common stock a specific 
sum in actual cash, who are called special partners. The latter shall 
not be personally liable for any debts of the partnership, except in 
cases where the property or assets shall not be sufficient to pay the 
partnership debts. Then the special partners shall severally be held 
responsible for all sums by them in any way withdrawn, received, or 
divided, with interest thereon from the time when they were so with- 
drawn respectively. The persons forming such partnership must make 
and severally sign a certificate, which shall contain the name or firm 
under which such partnership is to be conducted; the names and res- 
pective places of residence of the general and special partners, dis- 
tinguishing who are general and who are special partners; the amount 
of capital which each special partner has contributed to the common 
stock; the general nature of the business to be transacted; and the 
time when the partnership is to commence and when to terminate. 
No such partnership is considered as formed, until such certificate 
shall be acknowledged by all the parties before a justice of the peace, 
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and recorded in the recorder’s office of the county in which the prin- 
cipal business of the firm is to be transacted. 

Q. 8. What is the legal rate of interest, and what ts the consequence of 
contracting for more ? 

A. Six per cent. is the legal rate of interest. Where a party con- 
tracts for a greater rate, and that fact is established when the contract 
is sued on, the defendant recovers his cost of suit, and the plaintiff re- 
covers his debt without any interest. If a party collects a greater 
rate of interest than six per cent., it may be recovered back, and he 
be punished for taking it. 

d. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

A. Imprisonment for debt is abolished, except in case of fraud. 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
features ? 

A. Every insolvent debtor, whether civil process shall have issued 
against him or not, may be exempt from arrest; or, if in prison, or un- 
der arrest, may be released therefrom, upon executing an assignment 
of all his estate real and personal, for the benefit of his creditors, ex- 
cept so much as the law allows him as exempt from execution, which 
is $125 worth of property. To avail himself of the benefit of the law, 
he is required to file his petition in the circuit where he resides, or 
where he is arrested, as the case may be; setting forth the circum- 
stances of his indebtedness, together with such other matters as may 
be necessarily connected therewith, and praying for relief according- 
ly. On presenting such petition he is required to deliver under oath, 
a schedule, containing an account of all bis creditors, and an invento- 
ry of his estate real and personal. If the petitioner be in prison, and 
the creditor, having five days previous notice of his application for 
discharge, do not appear before the clerk of the court where the pe- 
tition is pending, and show that the petitioner has not complied with 
the statute, or that his bond is insufficient, or that he has been guilty 
of fraud, the clerk is required to issue a supersedeas, and the petition- 
er is released, until the further order of the court. If the petitioner 
complies strictly and honestly with the requirements of the statute, he 
is discharged from any arrest or imprisonment thereafter, in any suit, 
or upon any proceedings founded upon any debt or liability whatev- 
er, contracted by him previous to the execution of his assignment. 
His discharge does not exempt his property from the payment of his 
debts, nor affect any lien by mortgage, judgment, or decree. His dis- 
charge may be declared void for perjury in any part of the proceed- 
ings; for retaining property which should have been assigned; for se- 
creting property w-th intent to defraud his creditors; for concealing 
the names of any of his creditors or any sums due them; for prefer- 
ring creditors; for hiring a creditor not to oppose his discharge; or if 
he shall be guilty of any fraud whatever. 

Q. 11. What are the damages on protested bills of exchange? 

A. On bills drawn or negotiated in this State, and protested for 
non-payment or non-acceptance, ten per cent. is allowed when drawn 
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on any person at a place out of the United States; and five per cent. 
when drawn upon any person within the United States and out of 
this State. 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. We have no legislation on the subject of insurance further than 
the incorporation of insurance companies. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. We have no negotiable paper in this State; that is, paper gov- 
erned by the law merchant, except bills of exchange, and promisso 
notes negotiable and payable at a chartered bank, and where the ban 
has a beneficial interest therein. 

Q. 14. Have you an attachment law, and what are its leading fea- 


tures ? 
* 


Q. 15. What are the requisites for a valid deed for the conveyance of 
land in your State, and will a deed made elsewhere, without these requis- 
ites, be good ? 

A. A conveyance of land, or of any interest therein, must be by 
ceed, in writing, subscribed and sealed by the vendor, or his lawful 
attorney. Ifa deed is not acknowledged before delivery, the execu- 
tion and delivery must be attested by at least one witness; but if such 
deed is acknowledged before delivery no a‘testing witness is necessa- 
ry; and such deed takes effect without any other act or conveyance 
whatever. A power of attorney to convey land must be executed 
with the same formalities as a deed. All deeds acknowledged or prov- 
ed out of this State, and within the United States, or any of the Ter- 
ritories thereof, and brought here to be recorded, may be acknowl- 
edged or proved before the mayor or recorder of a city, notary pub- 
lic, or commissioner to take acknowledgment of deeds, appointed by 
the Governor of this State; in which case, such acknowledgment or 
proof shall be certified under the hand of such officer, and attested by 
his official seal. Where the acknowledgment of a married woman is 
to be taken, the statute requires that the officer taking the acknowl- 
edgment should make known to her the contents of the deed, and that 
she shall acknowledge, in a private examination, separate and apart 
from, and without the hearing of her husband, that she executed such 
conveyance of her own free will, and without any coercion from her 
husband: all of which must be certified by such officer in his certifi- 
cate of such acknowledgment. 

Q. 16. Please answer a similar question with respect to a will? 

A. Wills, to be effectual to pass any estate whether real or person- 
al, (except nuncupative wills) must be in writing, and signed by the 
testator, or by some person in his presence and by his express direc- 
tion, aad attested and subscribed, in the presence of such testator, 
by two or more competent witnesses; and if the witnesses are compe- 
tent at the time of attesting the execution of such will, their subse- 
quent incompetency, from whatever cause it may arise. will not pre- 
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vent the probate and allowance of such will, if it be otherwise satis- 
factorily proved. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians to actin your State, in relation to property situated there. 

A. Foreign executors, administrators, and guardians, are permitted 
by the statute of this state, upon filing in the clerk’s office of the pro- 
per probate court, authenticated copies of their appointment, to man- 
age the estates belonging to their respective trusts, in the same way 
as if they were residents. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorney’s fees. 

A. The only requisites for admission to the bar, are that the 
applicant should prove that he is a man of good moral character, 
and pass an examination satisfactory to a committee appointed by the 
court. As to attorney’s fees, we have no regulations. 


* Note by the Editor —No answer was furnished to the 14th question, 
relating to attachments. 





The Constitutionality of Retrospective Laws. 
[Continued from No. 4, page 179.] 


Havine now presented the result of my own reading and reflec- 
tion upon this important question, I will close by referring to a few of 
the cases, in which it has been brought under consideration. Chan- 
cellor Kent, 1 Kent Com. 455, says: that “a retrospective statute af- 
fecting and changing vested rights, is very generally considered, in 
this country, as founded on unconstitutional principles, and conse- 
quently inoperative and void.” Story, J. in Wilkinson v. Le- 
land & others, 2 Peter’s Rep. 657, holds the following very decided 
language: “That government can scarcely be deemed to be free, 
where the rights of property are left solely dependent upon the will 
of a legislative body, without any restraint. ‘The fundamental max- 
ims of a free government seem to require, that the rights of personal 
liberty and private property should be held sacred.” Chase, J. 
in Calder >. Bull, 3 Dallas Rep. 386; 1 Conn. Rep. 172, makes use 
of the following language: “The legislature may enjoin, permit, for- 
bid and punish; they may declare new crimes, and establish rules of 
conduct for all their citizens in future cases; they may command what 
is right, and prohibit what is wrong; but they cannot change inno- 
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cence into guilt; or punish innocence as a crime; or violate the right 
of an antecedent lawful private contract: or the right of private proper 

To maintain that our Federal or State legislature possesses such 
powers, if they had not been expressly restrained, would, in my opin- 
ion, be a political heresy, aliogether inadmissible in our free republi- 
can government.” Without multiplying these dicta of eminent ju- 
rists and judges, I will refer directly to the cases themselves. ‘The 
first to which I will refer is that of Dash v. Van Kleek, 7 John. Rep. 
477. By an act of Assembly the sheriff was authorized to take bail 
of execution debtors for the keeping of the gaol limits. In case of an 
escape the court decided, that in such a case the sheriff could not de- 
fend himself, as at common law, by showing a return of the debtor be- 
fore suit brought. After this decision a statute was passed, declar- 
ing that the above mentioned act should not be so construed, as to 
prevent any sheriff, in actions for escapes, from availing himself, as at 
common law, of any defence arising from a return of the prisoner be- 
fore the commencement of the suit. The question was, whether this 
act embraced the case in controversy, where the escape was suffered 
before the passage of the act. A majority of the court, Kent, C. J., 
and Thompson and VanNess, As. decided, that the plaintiff’s right of 
action was vested, and could not therefore be embraced by the act. 
The opinion of C. J. Kent is a very learned one upon the power of 
the legislature to Pe retrospective laws, so as to destroy a vested 
right of action. The same doctrine was maintained by the Supreme 
Court of Indiana, in the case of Lewis v. Brackenridge, 1 Black. R. 
220. The court say: “it is a well settled principle of the common 
law, that a statute cannot have a retro-spective operation so as to di- 
vest a vested right of action.” The same court had the question be- 
fore them again in the case of Martindale v. Moore, 3 Black. R. 275. 
This is a very important case, and merits an attentive examination. 
The facts were as follows: The plaintiff had recovered a judgment by 
default against the defendant as an administrator; and by the law of 
Indiana at that time, such a judgment was, in an action against the 
defendant personally for waste, conclusive evidence of assets in his 
hands. After the rendition of this judgment by default, and before 
the commencement of the present action for waste, the legislature 
passed an act, declaring that such judgments should not be conclu- 
sive evidence of assets, but that the defendant might plead plene ad- 
mintravit at the time of the first judgment. Such a plea was filed in 
this case, and the effect of this act, upon judgments rendered before 
its passage, was brought directly before the court. The opinion, de- 
livered by Stevens, J., is a very long and elaborate one, in which he 
examines, on principle and authority, the power of the legislature to 
destroy a vested right of action by changing simply the character and 
effect of the plaintiff’s evidence, to wit: the first judgment. “The 
next and last point,” says the judge, “is, whether slaw that has a re- 


trospect beyond the time of its passage, so as to impair vested rights, 
is so repugnant to any fundamental principle of universal jurispru- 
dence, as to be null and void?” After having fully examined this 
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question by reference both to principle and the adjudged cases, he 
concludes in these words: “In the case now before us, it is the unani- 
mous opinion of the court, that the rights of the defendant in error, 
(the plaintiff below) are not, and cannot be, impaired by the act of 
1822, or by any of the subsequent acts, and that the demurrer to the 
plea was correctly sustained.” This case fully sustains the great prin- 
ciple of all limited governments, that rights once vested are beyond 
the reach of legislation directly or indirectly. It repudiates the ab- 
surd notion, sometimes heard, that though you cannot directly destroy 
vested rights, yet it can be indirectly done by altering the legal char- 
acter of the evidence by which those rights are to be maintained. 
That was the very question in this case, whether the legislature could 
change the effect of the first judgment, as evidence on the suit for 
wasie, and the court held that it could not be done. 

The next case is the case of the Pro’rs of Kennebeck Purchase v. 
Laboree et al, 2 Greenleaf’s Rep. 275. The opinion in this case, 
delivered by C. J. Mellen, is a most luminous and conclusive vindica- 
tion of the doctrine of the unconstitutionality of retrospective laws. 
That case was a writ of entry to recover certain real estate. By the 
decisions of the courts of Massachusetts and Maine, an entry upon 
land under a recorded deed, though from one having no title, and the 
visible possession, occupancy, and improvement of only a part, opera- 
ted as a disseisin of the true owner of the entire tract, described in 
such deed; but an entry not made under such recorded deed, could 
operate as a disseisin of the owner of only so much of the tract, as 
was in the actual and open possession of the tenant. The legislature 
passed an act, altering the law in this respect, and abolishing the dis- 
tinction between an entry and possession under a recorded and an un- 
recorded deed; and this act was so worded as to operate retrospect- 
ively. The tenants proved a possession of a part of the premises un- 
der a deed not recorded, and claimed to defeat the plaintiff’s right to 
recover the balance, by a retrospective operation of this statute. The 
naked question was, therefore, presented to the court, whether the le- 
gislature by a retrospective statute could change or modify the rights 
of the parties, as they had been fixed by the existing law of the State; 
and the court held that the statute,so far as it undertook to affect 
past transactions, and impair vested rights, was unconstitutional and 
void. The opinion in this case is one of the most instructive to be 
found in all our reports, and should receive the careful perusal, and 
attentive consideration of every student, who aspires to a correct un- 
derstanding of the character and powers of our forms of limited 
governments, 

The power of the legislature to pass retrospective statutes has sev- 
eral times been under the consideration of our Supreme Court, on the 
Circuit, and in Bank. The first case is a case decided, I have been 
informed, in the county of Mercer, by Lane, C. J. and Read, in 1841. 
The facts of that case were as follows: The court in the case of Arm- 
strong v The Heirs of Huston, 8 Ohio Rep. 552, had decided, that 
where an appraiser of lands, sold by an administrator, had become 
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the purchaser, the sale might be set aside on the application of the 
heirs, as infected with legal fraud. The act of March 29, 1841, 39 
Ohio Stat. 43, declared, that all purchases heretofore made by any 
appraiser of land should be good end valid in law and equity. The 
court decided that the heirs had a vested right in equity to set aside 
such a sale, and that the legislature could not constitutionally deprive 
them of that right by the enactment of a retrospective statute. The 
same court at its last session in bank held, that the statute, declaring 
deeds, executed by married women, though the certificate of the offi- 
cer taking the acknowledgment was defective, should yet operate to 
bar dower, unconstitutional and void. In such a case a married 
woman has no legal capacity to make a contract, the deed, by reason 
of the defective certificate, becomes a nullity, is utterly void as to her. 
It was an effort, therefore, on the part of the legislature to make a 
contract for the parties, where by law none existed. And yet the 
same court are said to have decided during the session previous, a 
case, involving, in my humble judgment, the very same principle. 
The case grew out of a section in the act of March 23, 1840, 38 Ohio 
Local Statutes 197, repealing the charter of the Washington Social 
Library company. This company had, without being authorized by 
its charter, assumed banking powers, and issued bank paper to circu- 
lateas money. By a statute then in force the issue of all such paper 
was prohibited, and the paper itself declared to be utterly null and 
void, into whose hands soever it might pass. The second section en- 
acted, that the stockholders and members of this company should be 
jointly and severally liable for the redemption and payment of this 
void paper. An action under this statute was instituted against a 
member of this company on this paper; a verdict on the circuit was 
rendered for the plaintiff; a motion by defendant to set it aside and 
-_ a new trial was then made; and this motion came before the 
ull court; the court divided, and the case went back to the county to 
abide its chances there. In this case, as in the former, there had been 
an effort to make a contract; the former failed of becoming one, from 
the defective certificate; the latter, from being in violation of a posi- 
tive statute. In both cases, they were void contracts, and in both the 
legislature declared, that these void contracts should be binding con- 
tracts. In the one case, the court decided, it could not be done; in 
the other, the court——gave no opinion, though judgment was render- 
ed against the defendant, as I have been informed. It requires a 
greater capacity for hair-splitting than I am blessed with, to discover 
the difference in the principles involved in these two cases. I can 
see none, and may be permitted to doubt, whether any such differ- 
ence does in reality exist. The case, however, was disposed of in 
such a way, as to be of no authority, and the same difficulty can hard- 
ly occur again with a court, which has denied to the legislature the 
power to make contracts; to convert void into valid contracts; as to the 
exercise of which power, Mr. Justice Johnson in his opinion in the 
case of Satterlee v. Matthewson, 2 Peter’s Rep. 414, says: “What 
boots it that | am protected by that constitution from having the 
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obligation of my contract violated, if the legislative power can create 
a contract for me, or render binding upon me a contract which was 
null and void in its creation? To give eflicacy to a void contract, is 
not, it is true, viola/ing a contract, but it is doing infinitely worse; it 
is advancing to the very extreme of that class of arbitrary and despot- 
ic acts, which bear upon individual rights and liabilities, and against 
the whole of which the constitution most clearly intended to interpose 
a protection, commensurate with the evil.” 

There are a few cases, supposed to conflict with the above, but on 
careful examination, they will be found to have been decided upon 
grounds, which leave, in full vigor and unimpaired, the great principle 
here contended for. The first case is that of Calder & Wife vy. Bull 
& Wife, 3 Dallas Rep. 386; 1 Conn. Rep. 172. In this case the le- 
gislature of Connecticut had passed an act to grant a new trial in a 
certain case. The court decided that the legislature under the char- 
ter had judicial powers as well as legislative, and on that ground main- 
tained the validity of the act. The case of Wilkinson v. Leland, 2 
Peter’s Rep. 627, presented a somewhat similar question, In that 
case a foreign administrator had undertaken to sell land in Rhode 
Island, without having taken out letters of administration in that State, 
whereby the sale was void. The legislature passed an act confirm- 
ing this sale, and the constitutionality of this confirmatory statute 
came before the court. The charter of Rhode Island, like that of 
Connecticut, authorized the legislature to exercise judicial powers, 
and it had always been in the practice of exercising these powers. 
By the charter, no restrictions, as in our constitution, were placed up- 
on the action of the legislative power. On both these grounds, the 
constitutionality of the act was sustained. A note, furnished by John- 
son, J., and appended to the case of Satterlee v. Matthewson, 2 Peter’s 
Rep. 681, Appendix No. 1. clearly shows the grounds of both these 
decisions to have been those above stated. But the case most relied 
upon by those who assert the right of the legislature to pass retros- 
pective statutes, is that of Satterlee v. Matthewson, 2 Peter’s Rep. 380. 
The case came before the court on a writ of error to the Supreme 
Court of Pennsylvania; and the only question presented was, whether 
the decision in the State Court was in conflict with any provision in 
the constitution of the United States. The State Court had decided 
that certain leases made by holders of titles under the State of Con- 
necticut, were void, and that the relation of landlord and tenant did 
not attach to them; by which decision the tenant was enabled to dis- 
pute the title of his lessor. To remedy the evils incident to this de- 
cision, the legislature passed a statute, declaring that the relation of 
landlord and tenant should exist, and be as effectual under such leas- 
es, as under any others. The court had decided that the effect of this 
statute was to change the legal rights of the parties so as to create the 
relation of landlord and tenant. The only question the court above 
had to decide was, whether this statute violated the constitution of 
the United States. The Judge, delivering the opinion, after inquir- 
ing whether this law impairs the obligation of a contract, or is an ex 
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post facto law, in the meaning attached to that phrase by former de- 
cisions, concludes in these words: “We intend to decide no more than 
that the statute objected to in this case is not repugnant to the Consti- 
tution of the United States, and that unless it be so, this court has no 
authority to re-examine and revise the judgment of the Supreme Court 
of Pennsylvania, The court, therefore, give no intimation as to what 
their opinion was of its compatibility with the constitution of Penn- 
sylvania. Mr. justice Stevens, in his opinion in the case of Martin- 
dale v. Moore above referred to, asserts, that the decision in this case 
in the court below, was afterwards overruled in the case of Overton 
v Tracy, 14 Serg. & Rawle, 311. I have not examined the latter 
case, and can therefore, myself express no opinion as to the fact; but 
one thing I may aver, that if it does stand as an authority in that 
State, it is in direct conflict with the fundamental principles of our 
free, but limited, forms of government, and the entire current of au- 
thorities in the other States. 

Chancellor Kent, 1 Kent’s Com. 456, alludes, as leading statutes, 
which have been held to be valid, to statutes to confirm former mar- 
riages defectively celebrated, ora sale of lands defectively made, to 
pay debts of the testator or intestate; and refers to the following ca- 
ses, as authorities: Goshen v. Stonnington, 4 Conn. R. 209; Wilkin- 
son v. Leland, 2 Peter’s R. 627; Langdon v. Strong, 2 Vermont Rep. 
234. The case of Wilkinson v. Leland, when examined, will hardly 
be found to sustain the broad position, that legislation has the power 
to confirm sales defectively made by administrators, or executors. 
Such a sale is either void, or erroneous, or absolutely legal. If erro- 
neous, the sale is valid until set aside; and no one would contend, that 
the legislature could, by statute, confirm an erroneous judgment, con- 
trary to the laws of the land. It could limit the time, within which 
the error could be taken advantage of. If the sale is void, then to 
confirm such a void sale is to create contracts, where none existed, 
and transfer the title of one man to property, to another. It would 
be to divest vested rights. That the representative could in such a 
case go on, and re-sell the property for the payment of the debts, 
there is no doubt, and I cannot on principle discover any other rem- 
edy insuch a case. Nor can I any better comprehend how the legis- 
lature can exercise the power of comfirming marriages defectively 
executed. The marriage must be either valid or invalid, void or le- 
gal. Iflegal, then no healing statute can be necessary; if void, so 
that the incidents of a legal marriage cannot attach to it, then to con- 
firm it is to solemnize a marriage, and to attach legal rights to it, at 
a time when there was no marriage. Let me suppose a case or two: 
Where the marriage is void, the children cannot inherit, and the pro- 
perty of the parent goes to the brothers and sisters. The liability for 
the past support of a pauper, under the poor laws, may attach to one 
township, or another, just according to the validity or nullity of a cer- 
tain marriage, if valid, one township must bear the burden; if invalid, 
the other. Now could the legislature by declaring such a marriage 
valid, change the title to this property or transfer this liability from 
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one township to the other? It would not only be divesting a vested 
right and destroying an obligation, resting upon the first, but imposing 
one upon the second, by virtue of a mere act of legislation, when none 
at the time the support afforded, existed. The legislature has an un- 
doubted right to obliterate all penalties, incurred by cohabitation un- 
der such a marriage; but that they can change rights as vested by rea- 
son of its invalidity, into that form, in which they would have been, 
if suchmarriage had been valid, I utterly deny. It is only an indirect 
mode of taking private property from one person, and giving it to an- 
other; a power which all the authorities deny to the legislature. 

These authorities clearly establish the doctrine, that the legislature 
has no power to pass retrospective statutes so as to interfere with 
vested rights, and so restricts the power to pass healing statutes, as to 
render its exercise nearly, or quite nugatory; as the courts claim the 
right to regard or disregard them, just as in their opinion, they shall 
appear to be clearly just, and reasonable, and conducive to the general 
welfare, and not impairing contracts, or disturbing absolute vested rights. 
Indeed these very qualifications amount to a denial of the power; for, 
if the power exists, then all questions, as to the expediency, or inex- 
pediency of its exercise must be settled by itself. Courts might just 
as well disregard any prospective as retrospective statute, because 
they thought it unjust and unreasonable, and not conducive to the 
general welfare. The principle, however, for which I contend, is 
se and simple, easily comprehended by people and legislators, b 
awyers and judges; and obviates an infinity of perplexity, and diffi- 
culty, and uncertainty. As the tree falleth, it shall lie, should be as 
true in the judgment of law as to past transactions, as it is in the ad- 
ministration of that highest of tribunals, where right and justice are 
distributed without error or imperfection. The principles, recognized 
and applied in some of the later cases, if carried out to their legiti- 
mate results, go the whole length of maintaining the general position, 
for which I contend; principles, too, which are, in my humble judg- 
ment, the true principles of the constitution, and have never been de- 
parted from, but that an act of treason has been committed against 
the wisdom and prudence of our forefathers. Let this principle be 
once firmly established, and universally applied by the courts of the 
country, and much will have been done to restore the ancient stabili- 
ty, and orderly workings of our institutions; a fortress of protection 
will have been thrown around the rights of persons and of property, 
impregnable to blinded passions, or party malignity, ever seeking 
through the forms of retrospective legislation, to accomplish their pur- 
poses of mischief and confusion, 


Note.-—If any one wishes to examine the question for himself, I 
would advise him to peruse the cases which follow, and in the order 
in which they are given: Gilmore v. Shuter, 2 Show 16, S. C. 2 Mod. 
Rep. 310; 1 Ven. 330; Jones 108; Crouch, qui tam ». Jeffries, 4 Bur. 
Rep. 2460; Wilkinson v. Meyer, 2 Lord Raymond, 1352; Holden ». 
James, 11 Mass. Rep. 396; Picquet App. 5 Pick. Rep. 65; Lewis v. 
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Webb, 3 Greenleaf, 3 Rep. 326; Dash v. VanKleek, 7 J. Rep. 477; 
Lewis v. Brackenridge, | Blackford’s Rep. 220; Pro’rs Ken. Pur- 
chase v. Laboree et. al, 2 Greenleaf 3 R. 275; Martindale v. Moore, 
3 Blackford’s Rep. 275; Calder >. Bull, 3 Dallas 386; Wilkinson 2. 
Leland, 2 Peter’s R. 627; Satterlee v. Matthewson, 2 Peter’s R. 380; 
and Mr. Justice Johnson’s note as appendix No. 1 to same volume. 


Onto Supreme Court 1x Bank—Decemper Term, 1844. 
[Reported by E. M. Sranron, Esq. ] 


Satrurpay, December 7. 
No opinions were pronounced this day, 


Monpay, December 9. 


William Brown v. Robert Willis—Error—-Morgan co. Reap, J. 
Held, that where A. made a promissory note payable to B. and to be 
assigned to C. upon his paying a sum of money and performing certain 
labor for A., the payment of the money and the performance of the 
labor constitutes the consideration of the note, and in a suit upon it, 
against A. by C. who has obtained an assignment, his non perform- 
ance may be shown to defeat a recovery. Judgment reversed. 


The Miami Exporting Company v. Edmund Clark—Motion for a 
new trial—Cuyahoga. Brrenarp, J. Held, that the Miami Export- 
ing Company is prohibited by the act of 1816 from receiving a great- 
er rate of interest than six per cent. per annum in advance on its loans 
and discounts. 

Where a Bank so restrained, discounts a bill charging exchange, 
asa mere shift or device to obtain a greater rate of interest than it is 
authorized to receive by law, the contract is void, and the Bank can 
neither recover upon the bill, nor upon the common counts, for the 
money loaned. Motion overruled. Lane, C. J. dissented. 


MeClentock v. Inskeep—Error—Greene co. Woop, J. Held, that 
the act authorizing notice of special matter to be given with the gen- 
eral issue dispensed only with form. The notice must contain the sub- 
stance of a good defence, and if the same matter pleaded would be 
bad on general demurrer, the notice is insufficient. If the judgment 
of the court below is sustained by the record, it will not be reversed, 
soanee an incorrect or unsound reason was given. Judgment af- 

rmed. 
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Bancroft v. Blizzard—Replevin—Licking co. Lang, C. J. Held, 
1. No demand is necessary to sustain Replevin against a Constable 
who levies on goods in possession of the debtor. 2. An assignment 
by a failing debtor to a trustee for the equal benefit of his creditors 1s 
valid, although the intentions of the assignor were fraudulent. Bur- 
cHarpD, J. dissented. New trial granted. 


Turspay, December 10. 


Keenan v. Sexton’s Administrators—Greene. Bircnarp,J. Held, 
that suit cannot be maintained against a decedent’s estate, within 
eighteen months after letters are issued, unless such claim, duly au- 
thenticated by affidavit, was first presented to the executor or admin- 
istrator for settlement, with a request that he should endorse his al- 
lowance thereon. Motion overruled. 


Wepnespay, December 11. 


The State v. Johnson—On demurrer—Cuyahoga. Reap, J. Held, 
1. That if in the condition of recognizance for the appearance of a 
person to answer a criminal charge the time or place be uncertain or 
ambiguous the recognizance is void. 2. If in a declaration on a re- 
cognizance the assignment of breach is so narrow as not to exclude 
the possibility that the condition was performed, the declaration is de- 
fective. Demurrer sustained. 


Bridgman v. Wells——Error—Monroe. Woon, J. Held, 1. 
Justices of the peace have not jurisdiction of real contracts or where 
the title to land is drawn in question; but where it is unnecessary for 
the plaintiffin the first instance to introduce proof of title in order to 
make out his cause of action, the justice may have jurisdiction. 2. 
Contracts to clear land, to repair tenements, to build a house, to have 
land in good tenantable repair, to pay rent and the like, are not real 
contracts within the meaning of the statute so as to oust the jurisdic- 
tion of justices of the peace. 3. Covenant for rent may be maintain- 
ed on an instrument not acknowledged nor recorded as required by 
statute and therefore defective as a lease, and parol proof may be in- 
troduced to show entry and possession according to the terms of the 
instrument. Judgment reversed as to costs, and affirmed as to the 
residue. 


Hawes, Comm’r of Insolvents v. James, Assignee in Bankruptcy— 
Chancery—Muskingum. Reap, J. Held, that an order for the main- 
tenance of an illegitimate child under the Bastard Act, is not subject 
to the act of Bankruptcy and the putative father cannot be discharged 
from the order, by taking the bonefit of the Bankrupt Act. Decree 
for complainant. 


Lake v. Columbus Insurance Company—Franklin. Brrcwarp, J. 
Held, 1. That upon the marine policies of the Columbus Insurance 


Company, no recovery can be had for a partial loss unless it happen- 
ed by stranding. 2. Where a vessel strikes upon a rock without re- 
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maining stationary, it is not a stranding within the terms of the policy. 
Judgment for defendant. 


Wilson & Marsh v. Fleming, et. al—Chancery—Muskingum. Woop, 
J. Held, 1. That where an equitable estate is conveyed to husband 
and wife they hold as tenants in common. 2 Upon the wife’s death, 
the husband surviving, he does not take the whold by survivorship, 
but her moiety descends to her heirs. So if the husband dic first the 
wife does not take by survivorship but a moiety descends to his heirs. 
3. The husband may during the life of the wife convey a moiety of 
such estate. 4. There is no case in Ohio where one takes the whole 
estate by survivorship as in joint tenancy. Decree for complainant. 


Ludlow’s heirs v. Cooper’s deviseee—Chancery—Montgomery. Lane, 
C.J. Held, 1. That where A. holds an entry of lands from Govern- 
ment and agrees with B. to sell half his interest, each to contribute 
equal payments and share equal profits; B. dying without payment, 
his heirs cannot claim specific performance after the lapse of 38 years, 
with ut showing recognition of the contract or steps towards the per- 
formance in the interval. 2. Where an equity to land depends on an 
account, and that account cannot be taken from lapse of time, the 
equity is lost. Bill dismissed. 


Frinay, December 13. 


No opinions were pronounced this day. 


Satrurpay, December 14. 
The Bank of Canton v. Reynolds—Stark. Reap, J. Held, that 


an agreement with the principal to give time without a good considera- 
tion, does not discharge a surety. 2. To discharge a surety, the 
agreement must be binding, and suspend the creditors right to sue. 
3. A mere delay to pursue remedies, or omission to enforce liens, does 
not operate to discharge the surety. There must be some positive 
act of relinquishing securities or release of liens. Judgment for 
plaintiff. 

Neiswanger v. Gwynne—Ejectment—Madison. Bircnarp, J. Held, 
that the purchaser at a tax sale acquires no beter title, than was held 
by the former owner at the time of sale. The plaintiff claimed under 
a patent dated Nov. 20, 1838. The defendant set up a deed under 
a tax sale dated July 29, 1831. Held no defence at law against the 
legal title of the patentee. Judgment for plaintiff. 


Euston and others vy. Pennsylvania and Ohio Canal Company—Trum- 
bull. Woop, J. Held, 1. That where parties agree that the aban- 
donment of work, to be done under a special contract, shall extinguish 
the defendant’s liability, a per centum of the pay that has been kept 
back by the terms of the contract to secure the completion of the 
work, cannot be recovered after such abandonment has occurred. 2. 
If it be the contract that A. may, in his discretion, declare the contract 
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abandoned, the proper exercise of that discretion is a subject for en- 
quiry and proof. 3. If such discretion has been properly exercised, 
the per centum retained is to be regarded as liquidated damages; 
otherwise it may be recovered in assumpsit, on the common count for 
work and labor. New trial granted. 


Dawson et. al. vy. Lawrence et. al—Chancery—Knox. Lang, C. J. 
Held, 1. Where tenants in common make a partition, and each sells 
to purchasers, and the partition becomes veid in consequence of a 
failure of title from one of the parties to the partition, the purchasers 
from the tenant in common whose title is good, may rightly protect 
their separate interests under the void partition, if it can be done 
consistently with the entire preservation of the rights of the successful 
claimant. 2. Where tenants in common execute deeds of bargain 
sale and release, for the consideration of an agreement for partition 
and one dollar, they enure as deeds of partition only. Decree for 
complainants. 


Monpay, December 16. 


Deborah Silliman v. Cummins et. al.—Chancery—Muskingum. 
Reap, J. Held, 1. A married woman can only be divested during 
coverture of her interest in her husband’s estate in the manner point- 
ed out by the statute. 2. Where the statute in force when a deed 
was executed by a married woman, required that the contents of the 
deed should be made known to her, she is not barred of dower un- 
less it appear from the magistrate’s certificate that such requisition 
was complied with, 3. The curative acts to render valid such im- 
perfect acknowledgments, are themselves void, and the doctrine of 
Good v. Zercher, 12 Ohio Reports, 365, is affirmed. 4. The defect 
cannot be cured so as to bar dower by showing dehors the deed that 
the woman did know its contents at the time of its execution, and 
intended to pass her dower. Decree for complainant. Brrcnarp, 
J. dissented. 


Rains v. Scott—Chanc2ry—Highland. Brrcnarp, J. A court of 
equity will not relieve against a judgment on the ground that it has 
been taken for a greater rate of interest than six per cent. where the 
defence might have been made at law. 2. Nor will equity aid, un- 
less the debtor tender the amount justly due for principal and legal 
interest, or show a sufficient reason for not making such tender. 3. 
Former decisions of this court respecting legal interest, are in this case 
examined and explained. Bi! dismissed. 


Burt v. Dodge.—Error—Morgan. Woop, J. 1. A tender under 
the statute during pendency of suit, must inc!ude the costs up to the 
time of tender. 2. Where the court below has erred in favor of the 
plaintiff in error, the judgment will not on that ground be reversed. 
Judgment affirmed. 


Spring field Township v. Demutt-—Error—Lucas. Lane, C. J. 
here money is expended by the trustees of a township in a county 
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having a poor-house for the support asa pauper, of a wife abandoned 
by her husband, the moneys may be recovered from him in a suit by 
the trustees without removal to the county poor-house. 


Stauffer v. Eaton —Demurrer—Trumbull. Wooo, J. Held, 1. 
Where a vendee of land is in possession under a contract of sale re- 
maining open and in force between the parties, he is not liable to the 
vendor in an action on the case for an injury to the property. 2. The 
vendor in such case has not a reversionary interest for an injury of 
which he can recover damages. 3. Nor can he support an action 
for such damages in the nature of an action for waste. Demurrer 
sustained. 


Turspay, Decemser 17. 


Cleveland v. Bodwell—Summit. Rerp, J. Held—That where 
suit is brought in the common pleas on a claim within the jurisdiction 
of a justice of the peace, if the defendant appeals to the supreme 
court, and the plaintiff there recovers more than in the court below, 
he is entitled to judgment for the full costs in both courts. Judgment 
for plaintiff. 


Muskingum Valley Turnpike Co. v. Ward.—Motion for new trial. 
Brrcnarp, J. Held, 1. That atransfer by a subscriber of stock in 
a turnpike company toa fictitious person, is void. 2. A notice to pay 
instalments of subscription to the treasurer of a company, implies that 
the payment is to be made at his office, and is a sufficient designation 
of the place of payment. 3. Where the law requires at least 60 days 
notice to be given of the time and place of payment, a single notice, 

iven at least 60 days before the time of payment, is sufficient: it is 
not intended that notice be given 60 consecutive days. Motion over- 
ruled. 


Harper and others, Trustees, v. Crawford and others—Chancery— 
Greene. Lane, C. J. Held, that trustees of a religious society, 
who hold an estate at law, cannot maintain a suit in chancery to es- 
tablish such title, against defendants, who claim a better title to the 
same property, as the lawful trustees of the same society. They must 
manifest their title by suit at law. Bill dismissed. 


Wenpnespay, December 18. 


Richards v. Hillier, et. al—Error—Medina, Reap, J. Held, 1. 
In a declaration upon an injunction bond, it is necessary to aver that 
execution has been issued against the principal debtor, and that by 
its return he has not goods, chattels, lands and tenements sufficient to 
satisfy the same. 2. Where one not a party to the judgment enjoins 
a levy under it, upon specific property, the value of such property, 
and the costs, may be decreed against him, on the dissolution of the 
injunction; but where he enjoins all proceedings upon the judgment, 
he is liable upon its dissolution for the whole amount of the judgment, 
with penalty and cosis, and the same should be decreed against him 
under the statute. Judgment reversed. 
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Weakly, for the use of Bell, v. Hall’s Executo}—Demurrer—Trum- 
bull. oop, J. Held, 1. Where A assigns a chose in action to B, 
who agrees to collect it in the name of A, tp employ counsel, ad- 
vance money, procure the necessary bail for the prosecution of the 
suit, and reimburse himself from the proceeds, A and B are tenants in 
common, and arelease by A will, at law, dischafge the cause of action. 
2. If the release has been made by fraud and pom, between A and 
the debtor, the only remedy of B is in equity.! 3. In Ohio there is 
no statute against champerty or maintenance, but contracts founded 
on such considerations are void, and the law will tolerate no lien, in 
or out of the legal profession, which will prev¢nt ligitants from com- 
promising controversies. Demurrer sustained. j 


Smith v. Barber—Error—Medina. Lane, “Y . Held, that where 


partition is had of lands consisting of more than one tract, it may be 
assigned as an error in fact that the petitioner is not a tenant in 
common with all the owners of each tract. Jiidgment reversed. 


William Rianhard, et. al. v. Edmund Hovey, et. al—Champaign. Brr- 
cHARD, J. Held, 1. Where a number of persons associate themselves 
as a joint stock company, to carry on stage business, agreeing that the 
affairs should be managed by directors, their acts, although foreign to 
the purpose, and adverse to the interests of the company, may bind 
its members if they do not promptly give notice of their dissent, and 
take measures to arrest the improper conduct of the directors. 2. 
The stockholders will be held liable io all creditors who in good faith 
have dealt with the directors or agents of the company, without 
knowledge of their departure from the original objects of the asso- 
ciation. 3. Where persons have knowingly dealt with the directors 
or agents of the company in matters not coming within the scope and 
object of the association, they can only claim against such stockhold- 
ers as were cognizant of the proceedings, and by silence or positive 
act gave their assent. 4. Where a member of a company or part- 
nership whose agents exceed their authority, stands by or makes no 
objection at the time, he will be bound by their acts. 5. The sub- 
scribers to such joint stock company are liable to contribution, as in 
cases of porn 6. Where some of the members subscribe stock 
merely for the purpose of enabling the company to go into operation, 
and with the view of abandoning it when sufficient subscriptions from 
other persons are procured; such purpose, if carried into etfect, might 
operate as a fraud upon subsequent subscribers; the members will 
therefore be held lis ble to the whole amount of their subscriptions 
and bound to contribute accordingly. 7 Where the articles required 
that assignments and transfers of stock should be made only with the 
permission of the directors at a regular meeting; if it appear from 
the course of business that this provision had by express or tacit con- 
sent been disregarded, assignments and transfers will be held valid 
although not made in compliance with the articles. 8. In cases of 
assignments, the assignor is to be held liable only for the debts 
existing at the time of the transfer. The assignee becomes bound 
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for the debts subsequently contracted, and forno more. Referred to 
master. 


Ramsey v. Riley—Demurrer—Miami. Reap, J. Held, that to 
maintain suit against a recorder for recording a forged receipt for 
money due on a mortgage, it must be shown that he knew the char- 
acter of the instrument and with corrupt intent entered it upon 
record. Demurrer sustained. 


Stansel vy. Roberts—Chancery—Warren. Lane, C. J. Held, 1. 
That a second mortgage first recorded is preferred. 2. Notice of a 
prior unrecorded mortgage will not, under the Ohio Statute, postpone 
the second mortgage. Decree for complainant. 


Hamilton vy. Cook and Jefferson —Debt on appeal bond—Huron. 
Woop, J. Held, 1. That where a decree in chancery merely finds 
the amount due, and subjects certain securities to be sold for its satis 
faction, it is not a decree for the remainder of the debt after the secu- 
rities are exhausted, nor can execution issue for the unpaid balance. 2, 
The amount thus found due without decree for payment, is not “con- 
demnation money,” nor is its non-payment a breach of the condition 
of an appeal bond requiring only payment of condemnation money. 
Judgment for defendant. 


Miers and Coulson v. Zanesville and Maysville Turnpike Company— 
Chancery—Fairfield. Lane, C. J. Held, that a creditor pursuing 
equitable assets of his debtor, obtains preference, except in cases under 
the statute relating to assignments. 


Saturpay, December 21. 


Simpson v. Caffrey—Belmont. Reap, J. Held, 1. It will not jus- 
tify searching a man’s house, that one has been arrested there, having 
in his possession counterfeit paper. 2. Existence on the premises of 
guilty implements or evidence of crime will warrant a search, but, if 
not found there, the qualification fails. 3. Circumstances of reasona- 
ble suspicion may be proved in mitigation. Judgment reversed. 


Lockwood and others v. Wildham and others—Bill and cross bill. 
Bircnarp, J. delivered the opinion of the court, establishing the 


boundary in dispute. 


Salmond and others v. Price-—Lane, C. J. Held, that a purchaser 
who loses a title which depends on an administrator’s sale, can set up 
no equity on the estate of the decedent, by reason of the appropriation 
of his purchase money to the debts of the decedent. 2. Where a void 
decree is made by a Virginia Court for the sale of Qhio lands, one of 
the heirs who assents to the decree and the sale, and acts as commis- 
sioner to carry into execution, passes his own title in equity. 


Kelley and others v. Phillips, Stanbery and others—Chancery—Lick- 
ing. Reap, J. Held, 1. An interlocutory decree may, on motion, 
at any time before final decree, be modified, altered or set aside as 
the nature of the case may require. 2. A sold and agreed by parol 
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to convey land to B, and took from him a mortgage of the premises to 
secure the purchase money. On a bill filed by B to obtain a deed, 
A is estopped from setting up the statute of frauds to defeat the pa- 
rol contract. 3. Where the purchaser of land by parol is put in 
possession, the vendor cannot set up a naked parol agreement to 
rescind, as part performance was necessary to vest an interest in the 
purchaser, so the same is required to divest his title. 4. A purchaser 
of land in the possession of a third person, is chargeable with notice 
of the occupants’ title and equities. Decree for complainant. 


The Northern Bank of Kentucky v. Matthias Rosa and others—Ham- 
ilton. Brircnarp, J. Held, 1. Judgments are liens without levy for 
one year on permanent leaseholds as upon other real estate. 2. 
One judgment cannot by prior levy obtain a preference over other 
judgments of the same term, levied within the year. Judgment re- 
versed. 


Pelton v. Platner—Lake—Error. Woop, J. Held, 1. That no 
presumption is raised here that a justice’s court in Michigan is or is 
not a court of record; if material to the issue, the law of Michigan 
must be proved. 2. Courts not of record are not within the act of 
Congress providing for the authentication of judicial proceedings. 3. 
Courts not of record are within the provisions of the Constitution 
of the United States, and their proceedings may be proved by the 
certificate of the justice, and the clerk of the county, with the 
seal, &c., or by an examined or sworn copy. 4. A judgment against 
property must show the property of the defendant was attached— 
service on the property of a stranger gives no jurisdiction. 5. In 
Ohio a judgment in rem, converts the property——beyond this it is not 
even evidence of debt. 6. Foreign judgments where there was per- 
sonal service, are only prima facia evidence of indebtedness, and the 
defendant may contest their justice. 7. Judgments of other States 
whether in rem or personam, have the same force and effect here as 
where rendered. Judgment reversed. 


Tuurspay, December 26. 


Lessee of Davis v. Powell—Ejectment. Reap, J. Held, that a 
defendant holding possession of premises under claim of title will be 
allowed under the occupying claimant law as well for improvements 
made by him before his title commenced, as for those made after. 


Ohio Life and Trust Co. vy. Urbana Ins. Co—Chancery. Brrcnarp, 
J. An execution in favor of A was levied upon the north-west quar- 
ter of section 35, but in the Sheriff’s return it was described as being 
upon the south-west quarter of that section; an execution in favor of 
B was afterwards levied upon the same land and correctly described 
in the Sheriff’s return, Held, that the return upon the execution of 
A cannot be amended so as to affect the priority of B’s lien. 


eye ay and Lathrop v. Grifith—Franklin. Woop, J. Held, 1. 
That when a stranger to a note endorses it in blank, whether such 
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endorsement be an original undertaking or a guaranty, is a question 
of intention to be established by proof. 2. The intention may be 
shown by parol proof. 3. The rule is the same whether the note 
be negotiable or not. 


Robinson's Executors v. Carey’s Executors. Lane, C. J. Held, that 
where non residents are within the saving clause of the act of limi- 
tations of 1810, the statute does not begin to run until their death, 
and their heirs may commence suit within the period limited. 


Satrurpay, December 28. 


Warner v. Webster—Chancery—Ashtabula. Reap, J. Held, 1. 
That on appeal from master’s report, if parties file pleadings anew 
and take proof on the merits, the whole case will be considered as 
open. 2. If a purchaser under a void attachment obtain through a 
decree in chancery a release from the holders of the legal title, such 
release will not stop them from afterwards acquiring the equitable title 
and maintaining against the attaching creditor a bill for reconveyance. 


Martin v. Belmont Bank—Error. Brircnarp, J. Held, 1. That a 
warrant given to a Bank for the entry of judgment, may be used by 
the trustees authorized by statute to close the affairs of the Bank. 2. 
It is error to include attorney’s fees in judgment confessed. Judgment 
reversed, 


Smith’s Lessee ve. Hunt—Ejectment—Cuyahoga. Woop, J. Held, 
that a mortgage in which the magistrate’s certificate does not show 
by whom the instrument was acknowledged, vests no legal interest in 
the mortagee. Judgmentffor defendant. 


Wheeler v. Lucas—Error. Lane, C. J. Where a plaintiff appel- 
lant does not recover more than he did in the Common Pleas, judg- 
ment must go against him for costs. Judgment reversed. 


Monpay, December 30. 


Connell v. Vorhees—Case—Hamilton. Reap, J. Held, that a 
mail contractor is not liable to the owner of a letter containing money 
transmitted by mail and lost by the carelessness of the contractor’s 
ugent carrying the mail. Judgment for defendant. 


Executors of Niemcewitcz v. Dayton’s Administrators—Debt. Bir- 
cHarRD, J. Held, that part payment or acknowledgment by an ad- 
ministrator of a valid existing claim against his intestate will take the 
case out of the statute of limitations, so that the time will begin to run 
only from the period of such payment, and the claim will not be 
barred until the expiration of the limited periqd thereafter. Judg- 
ment for Plaintiff. | 


Spencer v. The State—Error—Scioto. Woon, J. Held, t. In an 
indictment for burglary with intent to steal goods and chattels, it is 
nct necessary to aver what specific goods were intended to be stolen. 
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2. The term “goods and chattels” imports value, and it is not neces- 
sary under the statute to aver any certain value. 3. On trial, proof 
of their value is not necessary. 4. In the indictment, a description 
of the premises as “the warehouse of W. M. at Scioto county” is suf- 
ficient. Judgment affirmed. 


Turspay, December 31. 


No opinions were pronounced this day. 


Wepnespay, January I. 


Sasser et. al. v. The State—Error—Hamilton. Brircnarp,J. Held, 
1. That an indictment-for having in possession false and counterfeit 
bills of a foreign bank with intent to. barter, &c., the State is not 
bound to prove it to be an incorporated bank by the production of 
its charter. 2. Possession of said bills with intent to barter or dispose 
thereof for the benefit of another, is within the statute. 3. But their 
naked possession as a mere bailee, does not constitute the offence. 
Judgment affirmed. 


U.S. Bank v. Singer—Chancery—Hamilton. Lanr,C.J. Held, 
that different debts secured by the same mortgage are to be paid out 
by the mortgage fund in the order in which they fall due. 


The remaining cases on the docket were continued, and the court 
adjourned without cay. 





Court of Common Pleas, Hamilton Co., Ohio, November Term, 1844. 


SraTe, For UsE or Comm’rs or Hamiton Co.,z. J. W. Pratt, er ats. 
[Reported by Peter Zinn. ] 


Demurrer.—Right of County Commissioners to maintain suit.—Sufficiency of aver- 
ments in declaration. 


Tuis is an action of debt, brought upon defendant’s official bond as 
Clerk of the Court of Common Pleas. The pveEctaRATion contains 
three counts. The first sets out the bond and condition, that Piatt 
should truly and faithfully pay over money that might be received by 
h:m in his official capacity, discharge the duties of his office faithfully 
and impartially, &c.—avers his appointment, delivery of bond, ap- 
proval and deposit with the County Treasurer, and that he entered 
on the discharge of his duties as Clerk on the 17th March, 1841, and 
so continued until February, 1844—that during that time $966.26 
was received by said Piatt in his capacity as Clerk, being fines, fees 
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and costs in suits heard and determined in said Court, specifying each 
case by name of plaintiff and defendant, and the amount received in 
each—that the same were payable into the County Treasury, and . 
of right ought so to have been paid. The sedond count is similar, 
except that it states the amount of fines, &c.,/in gross. The third 
alleges that in a certain suit by the State against said Piatt he ac- 
counted for the sum of $966.24, as fines, &cJ received by him as 
Clerk, which were payable into the County Treasury. The non- 
payment was alleged as the breach in each count. 

To this declaration the defendant demurred, generally and special- 
ly, and set forth the following causes:— 

1. That the declaration does not show that the Commissioners had 
been so injured as to invest them. with the right to sue for the sum 
named therein. 

2. That it isno where averred that the indictments wherein the 
fines, &c. accrued, were determined in favor of| the State, and were 
of right the property of the county, and that the Commissioners had 
a right to sue therefor. 

3. That it was no where alleged for what class of offences the fines, 
&c., were assessed or collected. | 

4, It was no where alleged that Piatt was a qualified officer under 
the law, and that said money was received after such qualification, 
and came into his hands as clerk de jure. 

5. That it was not averred that the cases were matured into judg- 
ments, or assumed such form, that these moneys {could be collected by 
an officer in his capacity as such. 





Messrs. Morris and Corwing, in support of] the demurrer, made 
the following points:— 

I. That the court should be judicially informed of the interest of 
the County Commissioners, and it should appear in what particular 
they were injured.—Wright’s Reports, 663. 

2. That the County Commissioners were a body corporate, of lim- 
ited powers, and that the statute no where giving them specifically the 
right to sue in the present case, they could not sue.—Swan’s Stat- 
utes, 205. | 

3. That this suit should have been brought for the use of the Coun- 

Treasurer instead of the Commissioners. [Cc insel cited the statute 

rescribing the duties of Treasurer, and the various provisions direct- 
ing the fines, &c., to be paid into the County Treasury, and to the 
Treasurer. ] 

4. That an averment in which class of offe 
accrued, was necessary, because, as defendants’ ¢ounsel contended, in 
some cases the fines are payable into the State Treasury, Swan, 254; 
and in such cases the State Treasurer alone can |sue. 

5. Piatt was not Clerk de jure, so as to bind hig sureties for defaults 
without first being sworn, as the law requires this qualification before 
he enters upon the discharge of his duties, Swan, 32, 223; and this 
provision was made for the benefit of his sureties as well as the com- 
munity.—1l Bibb R. 214, 5 Mass. 426, 9 East. 
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6. As this action is predicated upon the statute, it is necessary to 
conclude with the averment “contrary to the form of the statute.”— 
2 Chitty’s Pl. 495—1 Saund. R. 135—13 Jonhs’ R. 428—Archbold’s 
Pl, 156. 


Messrs. Broven and Zinn, for Plaintiff. contended— 

1. That the Comm’ssioners are the legal representatives of the 
County, with general powers to sue and be sued; that they must be 
sued when a recovery is sought against the County, and vice versa 
when the in‘erests of the county are affected.— Swan, 205. 

2. That the strict rule in relation to the powers of private corpo- 
rations does not apply to a quasi corporation, erected for public pur- 
poses; and the powers given by the statute necessarily imply the pow- 
er to bring this suit. [The various provisions giving the Commission- 
ers supervision over the county funds, and the manner of their dispo- 
sition, were cited; also the following cases as recognizing their implied 
powers:—Comm’rs of Brown Co. v. Butts, 1 Ohio R. 449—Comm’rs 
of Trumbull v. Hutchins, 11 Ohio R. 371—Reynolds vy. Comm’rs of 
Stark Co., 5 Ohio, 205. 

3. That the practice in this State has been for the Commissioners 
to sue where the rights of the County are affected; and this practice 
has heretofore remained undisputed, so far as the power of Commis- 
sioners is concerned.—Comm’rs of Clermont County v. Little, 3 Ohio 
R. 289—Commr’s of Scioto County v. Gherkell, Wright R. 494— 
Smith’s Adm’rs v. Comm'rs of Licking Co. 1 Ohio, 427—Ohio, for 
the use of Comm’rs of Guernsey Co. v. Findley, 10 Ohio, 51. 

4. That the County Treasury is merely the depository of the Coun- 
ty funds, the controlling interest being with the Commissioners, and 
the statutes directing these fines, &c., to be paid into the Treasury, 
gives the Commissioners power to enforce the payment by suit. 

5. That the interest of the County can be shown on the trial, and 
is not necessary to be more particularly specified in the declaration. 
—State, for use of Ex’rs of Spencer v. Coffee, 6 Ohio, 151—Chumlin 
v. Westlake, 2 Ohio, 25. 

6. That the allegation that the cases were “heard and determined,” 
shows a final disposition of the cases, and that the rights of the parties 
were fixed; and Piatt’s duty was the same whether judgment passed 
or not, 

7. That it is unnecessary to allege the class of cases in which the 
fines, &c., were collected, because in the absence of express provis- 
ions, all unclaimed fees, costs and damages are payable into the Coun- 
ty Troasury.—Swan, 402. 

8. That the sureties would be liable on the bond, although Piatt 
may not have been sworn as Clerk, because the statute is directory to 
the officer; and that these objections are too late after the incumbent 
has enjoyed the perquisites of office.—State v. Findlay, 10 Ohio R. 58. 


Ca.tpwe.., J. delivered the opinion. The act creating the County 
Commissioners, Swan, 205, gives them general powers to sue and be 
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sued; and the subsequent specification in the same section of particu- 
lar cases in which they shall have the right to sue, does not include 
the present case. But these specifications do) not impair the general 
power given in the first clause of the section, Privat: corporations 
are erected for private and selfish ends, and {the rule confining them 
strictly within their powers does not apply to quasi corporations, 
erected for public purposes. The different decisions recognize the 
implied powers of the commissioners, and they having a general super- 
visory power over all the county funds, &c., and being made the legal 
representatives of the County, if they could not sue there would be 
no remedy in the present case. The County Treasurer is not made 
a body corporate, and he has no general power to represent the in- 
terests of the County. The allegations that the fines, fees and costs 
were collected in the cases named, and that/|they were payable into 
the County Treasury is sufficient. It matters not whether judgments 
were rendered or not—the allegation that |they were determined, 
shows a disposition of the cases—and the acne that they were 
payable into the County Treasury, precludes the supposition that they 
were payable into the State Treasury. The case in 12 Ohio Reports, 
58, decides that it is unnecessary that the officer should be sworn in 
order to bind the sureties. The last position taken by defendants’ 
attorneys does not relate to matters of substance, and will not be no- 
ticed upon general demurrer. | 





The demurrer was overruled, judgment entered for the amount of 
the penalty of the bond, and the c=se continucd on inquiry. From this 
judgment an appeal has been taken to the Supreme Court. 





Remarks upon the case of Hamilton v. Cook and Jefferson, and upon 
Chancery Practice in Ohio. 


[By Simzon Nass. ] 


Hamilton v. Cook and Jefferson—Debt on appeal bond—Huron. 
Woop, J. Held, 1. That where a decree in chancery merely finds 
the amount due and subjects certain securities to be sold for its satis- 
faction, it is not a decree for the balance of the debt after the securi- 
ties are exhausted, nor can execution issue for the unpaid balance. 
2. The amount thus found due without a d‘cree for payment, is not 
“condemnation money,” nor is its non-payment a breach of the co :di- 
tion of an appeal bond requiring only payment of condemnation 
money. Judgment for defendant.—Decided in Bank Dec. 20, 1844. 





I have placed the statement of the decision in the above case at 
the head of this article, not to challenge its correctness, but the nar- 
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row grounds upon which it was made to rest; thereby excluding a 
conclusion, which might be drawn from the case, that had there been a 
decree for the payment of the money, the action might have been main- 
tained; a conclusion, as to the correctness of which, 1 have the very 
best authority for saying, the court did not intend to express any opin- 
ion. The case simply decides that an appeal bond, conditioned to 
pay the condemnation in the court above, covers nothing where there 
is no decree in the appellate court for the payment of moncy— 
whether, in the original case, a decree for the payment of money 
could have been entered, is a question untouched by the‘decision. It 
therefore furnishes a fit occasion to discuss certain questions in our 
chancery practice, now supposed to be involved in much uncertainty 
by certain sections of our practice act. When can an execution as 
upon a judgment at law issue upon a-decree in chancery? What 
must be the condition of an appeal bond in chancery? and what the 
liability incident to it? The answer to these questions again depends 
upon the character of the decree in the respective cases, whether it 
is for the payment of a sum of money, or for the performance or non- 
performance of some act, or both; whether in the above case, the 
court of chancery could have rendered any other decree, than they 
did; or whether it could have rendered such a decree for the payment of 
of money, as that an execution could have been issued to make the 
balance, and the appeal bond would have covered it. 

Before proceeding to a discussion of these questions, I may as well 
dispose of any inference which might be drawn from some of the pro- 
visions of our statute, directing the mode of proceeding in chancery. 
The only portions of that act which can have the remotest relation to 
this subject, are the 34,48 and 52 sections (Swan Stat. 708,712, 713.) 
The 34 section enacts that “decrees in chancery shall, from the time 
of their being pronounced, have the force, operation and effect of a 
judgment at law.” What may have been the precise notion of the 
framers of this section, or in what sense a decree in chancery is to 
have the same force, operation and effect as a judgment at law, it is 
not now necessary for me to enquire; it is sullicient for my present 
purpose to say, that this section leaves the character of a decree in 
chancery just where it found it; when it is rendered, pronounced, 
this section simply undertakes to declare its force, effect and opera- 
tion. What the decree shall be must be sought for elsewhere. ‘The 
48 sec. provides that “courts of chancery shall have power to enforce 
their decrees and orders by attachment or sequestration; and, if 
necessary, to award and issue such final process against the goods, 
chattels, lands and tenements, or against the person of any acfendant, 
as may be issued on a judgment rendered in a court of law.” Neither 
does this section in any way affect the character, or the form of a 
decree, or an order in chancery; it simply points out how the court 
may carry them into effect; either by attachment or sequestration, 
the only methods known in a court of chancery; or by awarding and 
issuing such process, against the. property or the person of a defend- 
ant, as could be issued against it or him upon a judgment against him 
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at law; but this process is to be issued only when it is ms + § od 
clearly showing that there are cases, where such process would be 
unnecessary, and therefore improper. What adaptation has such pro- 
cess to carry into execution a decree for the delivery up of void or 
paid bills, notes or bonds, or for the specific performance of a contract 
for the conveyance of real estate? In these and other cases, the writ 
of attachment is still the only proper process—and whether the one 
process, or the other, is the appropriate remedy, must be ‘earned 
elsewhere than in the statute. Sec. 52 gives to parties the right of 
appeal to the Supreme Court from any final decree in the Common 
Pleas, on giving notice and security within the time required in perfect- 
ing appeals at law. What shall be the nature or form of a final de- 
cree, this section no where points out; we must resort to the law and 
practice of courts of equity, to ascertain what is a final decree. This, 
when ascertained, may be appealed from, on giving notice and secu- 
rity within the proper time. The language in the section is unlike 
the one providing for appeals at law; that provides what the penalty 
and condition of the bond shall be; this provides for no such thing; 
a security is to be given. What shall be the amount and what the 
condition of that security, the statute does not provide. This is left 
to be adjusted in each case, as counsel shall be advised is proper. It 
will thus be seen that no one of these sections in any way alters or 
modifies the nature, character, or form of a decree in chancery. The 
first declares its effect, the second the mode of its execution, and the 
third the terms upon which it can be appealed from. They give the 
courts no other power over their decrees, than what they possessed 
upon the well recognized principles of equity, and the long establish- 
ed practice of courts of chancery. Having thus disposed of the pro- 
visions of the statute, we are prepared to enter understandingly upon 
an examination of the above questions in reference to the well known 
principles of equity. 

There is one class of decrees, as to which there can be no uncer 
tainty; where the bill asks the court to enforce against the defendant a 
personal claim for the paymeni of money; and the decree is a simple 
decree, that the defendant pay to the complainant a specific amount 
of money. Under the English practice, if the defendant refused to 
comply with such a decree by the payment of the money named in it, 
the court could only attach him for his contempt, and retain him in 
custody, until he should comply; or issue a writ of sequestration, by 
which his property was taken into the custody of the officers, until he 
purged himself of his contempt by obeying the order of the court. If 
the defendant still stood out, and refused to comply, the court was 
powerless, as it could only act through the defendant. Under our 
statute, in all cases where a decree orders the defendant to pay 
money, the decree to all intents and purposes becomes like a judg- 
ment at law, and can be executed by the same kinds of process as 
such judgment can be. Nor can it make any difference whether such 
a decree, for the payment of money, constitutes the only object of the 
bill, or whether the same is merely incidental to the relief sought for 
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in the bill, like a decree for costs; in all these cases, the court can 
award and issue an execution, as upon judgments at law, for the pur- 
pose of making the money so decreed to be paid. Appeal bonds, 
conditioned for the payment of all condemnation money, would un- 
doubtedly cover all sums so decreed to be paid. Bills for an account, 
to enforce the payment of money due upon lost bills, notes or bonds, 
and all bills which charge the defendant with being indebted to the 
complainant, and simply pray that he may be decreed to pay the 
same, come within this class, and can be the subject of no uncertainty. 

There is another class of cases, which would seem to admit of as 
little controversy as the former, where the bill simply prays that the de- 
fendant may be compelled to perform some specific act, which in equity he 
ought to do, or be restrained from doing some act, which in equity he 
ought not to do. Bills, praying for ar injunction to restrain the de- 
fendant from prosecuting an unjust suit at law, from committing waste, 
negotiating bills of exchange or promissory notes, &c. &c.;—bills 
asking that instruments of writing, contracts, &c., may be delivered 
up to be cancelled, or for the delivery of specific chattels; bills for 
the specific performance of contracts for the leasing, or conveyance 
of real estate, are instances of this class of cases. Here it is some act 
of the defendant, not his money, that the complainant wants; and the 
decree must correspond to that prayer; it can only contain an order 
that the defendant do or not do the acts specified. Such a decree 
has nothing in common with a judgment at law, save its unimpeacha- 
ble veracity, and conclusiveness as a record. ‘To enforce the execu- 
tion of such a decree, there is not only no necessity for, but no adapta- 
tion in, the process issued upon judgments at law. Nothing but the 
writ of attachment, as known to courts of equity, will answer in such 
a case, where the defendant refuses a voluntary compliance. Impris- 
onment for life, or compliance with the decree, is the alternative pre- 
sented by this writ to the contumacious in a court of chancery. As 
to bonds given on appeals from such decrees, the condition for the 
payment of condemnation money can certainly cover nothing but the 
costs of suit; whether, if the condition were differently framed, other 
and farther liabilities might not attach, is a question worthy of grave 
consideration. In a decree for the delivery up of specific articles, of 
bills of exchange, promissory notes or bonds; for the execution of 
a deed of conveyance to lands; for the violation of an injunction; can 
a bond be so framed as to cover any damages the complainant may 
suffer, by reason of a refusal on the part of the defendant to comply 
with the decree in the court above? This question has not, to my 
knowledge, come under the consideration of our courts; it would, 
therefore, be presumption in me to intimate an opinion upon it; though 
there would seem to be no good reason why an appellant should not 
give security for the performance of any other decree, as well as a 
decree for the payment of money. The question might be raised on 
a bond, conditioned that the appellant should fully and perfectly comply 
with, perform and execute any final decree rendered against him in the 
court above. A bond with such a condition would cover any damages 
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resulting to the party from a refusal on the part of an appellant to 
comply with the order or decree of the court, if such damages can be 
covered by an appeal bond. 

There is another class of cases of a mixed character, as to which 
all the difficulty has been experienced—where bills, charging the exist- 
ence of a debl, ask to have the same satisfied out of certain specified prop- 
erly or a particular fund. Such are biils to enforce liens, obtain satis- 
faction of judgments at law out of equitable property of the defead- 
ant, or by removing fraudulent conveyances, made to defeat the 
remedy by execution at law, and bills for the foreclosure of mortga- 
ges. In these cases, if a balance remains unsatisfied after exhausting 
the specific property, or fund, can a decree be so rendered as to 
authorize the collection of such balance by such process as could be 
issued upon a judgment at law, or by any other process? This ques- 
tion will be best answered by a separate examination of each of these 
three classes of cases, and the object, or decree, which is sought in 
each, 

And first of cases for the enforcement of equitable liens. In these 
cases two things must be charged and proved—the existence of the 
debt, and its lien upon the specified property. Without the proof of 
a debt, there can be no lien; but it is, however, the existence of the 
lien, and not the debt, which gives a court of equity jurisdiction.— 
Though there may be the proof of a debt, yet, if it never had a lien 
upon the property, or having had one it has been lost, or in any. way 
extinguished, the bill must be dismissed for want of jurisdiction; it 
cannot be retained to enforce the payment of the debt. A court of 
law is the appropriate forum to enforce the collection of a legal debt; 
a court of equity to enforce any equitable lien, which that debt has. 
You go into a court of equity in these cases to enforce a lien, to seek 
the application of certain described property, to the satisfaction of a 
debt, for which in equity this property is bound. The court must find 
an amount due, decree the existence of the lien, and that the proper- 
ty be sold, and the proceeds applied towards the satisfaction of the 
amount so found due. When the court has done this, it has exhaust- 
ed all its powers, it has executed its functions, and cannot go an inch 
beyond, Such is the lien of a vendor of real estate upon the same 
for the amount of the purchase money, not only against the vendee 
and his heirs, but against subsequent purchasers having notice that the 
purchase money remains unpaid. The very fact, that you can file 
your bill against purchasers, shows that the remedy is against the land, 
and the land alone. The final decree in these cases is a decree that 
the land be sold and the proceeds applied towards the satisfaction of 
the amount due—(l J. C. Rep. 308, Garson v. Green; Hughs cv. 
Kearney, 1 Sch. & Lefr., 132.) It would seem, therefore, clear, 
that in these cases there could be no decree against the person for 
the payment of the money, that being the enforcement of a naked 
legal right—a thing which a court of equity never does. An appeal 
bond, therefore, in these cases, could cover nothing; unless the Court 
above, considering the defence vexatious, might possibly decree the 
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costs against a purchaser, in case the proceeds of the land should 
prove insufficient to satisfy both the debt and cost; though I cannot 
on principle see how the court could do even this, unless by virtue of 
our statute in relation to the awarding of costs in chancery. 

Next as to cases where a court of equity is called upon to aid in 
obiaining satisfaction of a judgment at law. This may be done in 
two classes of cases where the remedy at law has proved ineffectual; 
first, where the judgment debtor has by fraudulent conveyances 
thrown obstructions and difficulties in the way of an execution at law; 
and second, where the judgment debtor has equitable interests, which 
cannot be reached at law: in either of these contingencies, the credi- 
tor has a right to come into equity, in the one case, to have such 
fraudulent conveyances set aside, and, in the other, to have these equi- 
table interests subjected to the satisfaction of the judgment at law. 
The bill in these cases sets forth the obtaining of a judgment, the ex- 
hausting of the remedy at law, the balance of the same unpaid, and 
then cither charges that the defendant has fraudulently conveyed cer- 
tain real estate to a third person, or that he-has certain equitable in- 
terests subject in equity to the payment of the judgment, and prays 
the court,in the one case, to decree said conveyance void, and, in the 
other, that such equitable interests may be applied to the payment 
thereof. The existence of the judgment and the amount due must be 
found by an interlocutory order, before the court can proceed toa 
final decree; a decree, in the one case, that such conveyances are void 
as against said judgment, and, in the other, that said equitable inter- 
est be sold, and the proceeds applied on the recited judgment. There 
can be no decree for the payment of money; the whole proceeding is 
in aid of a judgment already existing, to obtain satisfaction of that out 
of the property specified. It is in the nature of an execution, and 
has the same end for its object, the satisfaction of a judgment at law. 
In a case of fraudulent conveyance, the court may simply declare the 
same to be null and void as against the complainant’s judgment, and 
leave the party to proceed and sell the premises upon an execution at 
law; or it can itself direct a sale of the premises, and apply the pro- 
ceeds towards saiisfying the judgment. This fact shows, that there 
can be no decree for the payment of money, in addition to the judg- 
ment already existing; because you can have no other or further 
remedy on the decree than you already have upon the judgment at 
law. Our practice act (sec. 14, Swan Stat., 704) points out the ex- 
tent of this proceeding to reach equitable interests, and authorizes the 
court of chancery to subject the same to the payment of any judgment or 
decree. This language shows clearly that the jurisdiction of the court 
is confined to application of these equitable interests on an existing 
judgment, and that when this is done its powers are exhausted. The 
case, at the head of this article, was one of this character. The bill 
was filed to subject the equitable interests of a judgment defendant to 
the satisfaction of the same; the only questions, therefore, at issue, 
were the judgment, the amount due on it, and the existence of this 
equitable interest in the defendant; all these being made out, the de- 
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cree of the court must be, that such equitable assets be applied on 
the said judgment. There could, therefore be no decree for the pay- 
ment of money; there was the liability of certain equities to the satis- 
faction of the judgment, and nothing more. In case these assets con- 
sisted of notes, bills, or other property of any kind in the custody of 
the appellant, which could be made away with, or destroyed, or lost, 
possibly a bond might be so framed as to cover any damage expe- 
rienced by reason of the loss or destruction of these assets, so that they 
could not be produced in obedience to the decree in the court above; 
but the condition must be somewhat in the form which I suggested 
under a former head. In these cases there can be no condemnation 
money; no decree for the payment of money. That is not the object 
of the bill. The decree, therefore, in the case referred to above, was 
correct; it found the amount due, and subjected the equitable assets 
towards the payment of that sum. In my humble opinion, here is the 
principle upon which the decision should stand, and not upon any 
such narrow and verbal grounds as the court seemed to have placed 
it.—(Brinkerhoff v. Brown, 4 J. C. Rep, 671; McDermuit v. Strong, 4 
do., 687.) 

I will refer to one other class of cases—bills for the foreclosure 4 
mortgages—and conclude. It has been supposed by some that, in suc 
a case, a decree might be so taken that any balance, remaining un- 
satisfied after the sale of the mortgaged premises, might be made upon 
execution as upon a judgment at law. There is nothing in our stat- 
utes in any way altering or modifying the rights or the remedy of the 
parties to a mortgage, from what they are under the ordinary princi- 
ples of equity. Our statute simply provides for the execution and re- 
cording of mortgages, and the time from which the lien attaches as 
against other mortgages. Whatever are the rights or the remedy re- 
cognized by equity, such must they be in Ohio. We must, therefore, 


‘have recourse to these principles, in order to settle the nature and 


form of a decree of foreclosure. 

What then is the object of a bill of foreclosure? What is its ex- 
tent asa remedy? Is it a remedy to cut off an equity, or to collect a 
debt? If we clearly comprehend the nature of a mortgage, and the 
incidents engrafted upon it by courts of equity, ic seems to me that 
there can be no uncertainty as to what our opinion should be. 

Originally, and it is the same now at law, a mortgage was a deed 
for the conveyance of: lands and tenements, subject, however, to be 
defeated by the performance of a condition subsequent. Such is now, 
and ever has been, the form of the deed—-the mortgagor conveys cer 
tain lands to the mortgagee in fee, conditioned that the deed shall be 
void, if the mortgagor shall by a fixed time pay to the mortgagee a 
a certain sum of money. If the money was paid, according to the 
condition of the deed, then the conveyance was null and void, and the 
title to the premises reverted by operation of law to the mortgagor; 
but if the money was not paid as provided for in the condition, then 
the title became absolute in the mortgagee, and, whatever might be 
its value over the sum named in the condition, the land was forever 
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lost to the mortgagor. It was like 2 sale of land, with the right to 
repurchase on certain terms. Such being the character of a mortgage 
at law, where conditions, however hard and unconscionable, must be 
permitted to have their full effect, it soon became the instrumentality 
to which extortion and avarice resorted for the protection of their ex- 
horbitant usury. The lenders said to the borrower, I will loan you 
one thousand pounds, if you will convey to me a tract of land worth 
two thousand, conditioned to be void if you pay me fifteen hundred 
pounds in one year. These contracts became common, and extor- 
tion fattened upon wealth accumulated by such means. Courts of 
equity marked the injustice of these conveyances; they regarded the 
transaction as a loan of money, and the land as a mere security for 
its payment. Hence they early decided that the mortgagor had, in 
equity, a right to compel the mortgagee to reconvey the premises on 
being paid his money loaned and legal interest thereon; and if the 
mortgagee refused to receive the same when tendered to him, the 
mortgagor was permitted to file his bill in chancery, alleging the exe- 
tion of the mortgagee, the forfeiture of the condition, and the tender 
of the amount due, with the refusal on the part of the mortgagee to 
receive the sum due, which was brought into Court, and release to 
the mortgagor his interest and title in the premises, The court, if 
these allegations were sustained by proof, decreed accordingly, thus 
compelling the mortgagee, after a forfeiture, to receive his money, and 
release the land. ‘This was called an equity of redemption. When 
this right in equity of the mortgagor to redeem was firmly establish- 
ed, it became a question of great interest, within what length of time 
this right might be asserted. If he could lie inactive for years, and 
then assert it, it might work great injustice to the honest mortgagee. 
The courts, therefore, resorted to another equity to mitigate the evils 
which might be incident to the first; they permitted the mortgagee to 
come into court, and call upon it to compel the mortgagor to pay the 
money due on the mortgage within a limited time, or that his right in 
equity to redeem might be forever barred and foreclosed. Courts 
entertained such bills, and on them decreed that, unless the mortga- 
gor should, within a time fixed by the court, pay the amount due, in- 
cluding costs of suit, he should be forever barred and foreclosed of all 
his right in equity to redeem the mortgaged premises. This decree 
of foreclosure was resorted to for the purpose of getting rid of this in- 
vention of a court of equity, this right of redemption; and, after its 
rendition, the parties to the mortgage were restored to their strict 
rights as at common Jaw. In case the mortgagor neglected to pay 
the debt and costs, the land was the land of the mortgagee, and he had 
to pay his own costs of suit; for the decree of foreclosure was, and 
still is, that he pay the debt and costs, or be foreclosed, barred of his 
right to redeem. If he choose to submit to the foreclosure, it left each 
party to pay his own costs. A bill of this character, therefore, was 
not a bill to enforce the collection of the debt, but to cut off the equity 
of redemption. Hence, from the very nature of the case, there could 
be no decree for the payment of the money, because it was optional 
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with the mortgagor, whether he exercised this equitable right of his to 
redeem. If he chose to suffer the /aw to have its course, the mort- 
gagec had no power to compel him to take back his land, and pay 
the money named in the condition. There is contained in the condi- 
tion of a mortgage no personal obligation on the part of the mortgagor 
to repay the money mentioned in it—(Drummon ». Richards, 2 Munf. 
R., 337; 4 Kent’s Com., 136, 145.) Any persona: liability to pay the 
mortgage debt must be created by an express agreement, contained 
in the mortgage itself, or in some independent contract. The latter 
form is the one usually resorted to at this day. But the existence of 
such independent and legal obligation, cannot alter the nature of 
the mortgage, or the extent of the remedy of foreclosure upon it.— 
These securities are separate, distinct, and independent; the remedy 
for a breach of the one is at law, of the other, in equity. The mort- 
gagee has a right to pursue either one of these remedies he may choose, 
or both at the same time, until he shall have obtained a satisfaction 
of his debt. If he goes to law, his note, or bond, or covenant, is the 
only thing recognized; if he goes into equity, he goes there upon his 
mortgage, with a prayer that the mortgagee may be barred and fore- 
closed of his equity of redemption. ‘The two remedies are as distinct 
as though they were given for distinct debts, until the debt itself is paid. 

Nor can the fact that courts of equity now usually direct a sale of 
the premises, instead of entering an ordinary decree of foreclosure, 
alter or extend the power of the court. The change was made in fa- 
vor of the interests of the mortgagor, so as to prevent +his property 
from being sacrificed for less than its value. The object is still the 
same, to give the defendant the land or its value in money. In 
England, even at this day, sales are never ordered, except in a few 
cases, where minors, or femme coverts, are parties—the decree of fore- 
closure is the one there entered. The change in the manner of cut- 
ting off the right of redemption to the land, cannot alter or enlarge 
the jurisdiction of a court of chancery. It is still a bill of foreclosure, 
and nothing else. If the mortgagee has no personal agreement from 
the mortgagor for the money, then his only remedy is on the mortgage, 
and he can obtain nothing but the land, or the proceeds of its sale; if 
he has such personal agrecment, he can resort to law on that agree- 
ment to enforce the payment of any balance unsatisfied by a sale of 
the land, and the amount made upon the bill of foreclosure can only 
be used as evidence on the part of the defendant under the plea of 
payment. 

From this review of the law, it would seem clear, that that there 
never can, on a bill of foreclosure, be any decree for the payment of 
money; such a decree as it can be necessary to award process as upon 
judgments at law; and that an appeal bond can never cover anything 
whatever. ‘There being no personal liability whatever on the mort- 
gagor, there can be no default upon his part, for which a security can 
be made liable. And I believe the above is a correct statement of 
the law; the legitimate result of well known principles, and of the 
authorities—( Vide 2 Cruise Dig., 77, title mortgage; 4 Kent’s Com., 
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136, 145; 2 Story’s Eq., 342, sec. 1024, 1025, and note 2; Floyed ». 
Lavington, | P. Wm., 268; Briscoe v. King, Cro, Jac., 281, Yelv., 
20¢; Lawley v. Hooper, 3 Atk., 278; Drummond v. Richards, 2 Munf. 
R., 337; Suffield v. Baskerville, 2 Mod. Rep., 36.) In this review 
certain principles are brought out prominently. by which we can test 
the extent to which decrees in chancery are, by our statute, assimila- 
ted to judgments at law—when it may be necessary to issue or de- 
cree such process as may be issued upon a judgment at law—-and 
what are the liabilities of security on appeals in chancery. It has 
been shown that the condition in an appeal bond, that the appellant 
shall pay the condemnation money, can cover nothing except in those 
cases where a simple decree for the payment of money is rendered 
against the appellant; and that, whether by a change in the phraseolo- 
gy of the condition, other liabilities can be embraced, is a question of 
great difficulty, and hitherto unadjudicated in Ohio. If I shall have 
succeedec. in calling attention io the question, and have contributed 
anything toward rendering intelligible our system of chancery prac- 
tice, I shall have accomplished all I designed by this article, and shall 
be amply compensated for all my time and labor. 





PLeapine 1n Onto.—No. 2. 
[By C. C. Carrot. } 


Ar Common Law, all defects of pleading, in substance or form, 
were available upon general demurrer, except in the single instance 
of duplicity. By the statute 27 Eliz. C. 5, it is directed that, on de- 
murrer, “the judges shall proceed and give judgment according to the 
very right of the cause and matter in law that shall appear unto them, 
without regarding any imperfection, defect, or want of form in ary 
writ, return, plaint, declaration, or other pleading, process, or course 
of proceeding whatsoever, except those only which the party demur- 
ring shall specially and particularly set down and express, together with 
his demurrer.” The stat. 4 Ann C. 16, re-enacts the above, and as- 
certains the proceedings and averments subject to special demurrer. 
They are any immaterial traverse; default of entering pledges upon 
any bill or declaration; default of profert, of any bond, b'Il, deed, 
letters testamentary or letters of administration; omission of vi et annis, 
contra pacem, hoc paratus est verificare, hoc paratus est verificare per re- 
cordum, or prout patet per recordum, or any other matter of a like nature. 

The Ohio Statute, containing the substance of the above English 
statutes, is as follows:—“That no process, return, pleading, or other 
proceeding in ciyil cases, shall be abated, arrested, quashed, or re- 
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versed, for mere want of form, but judgment shall be given according 
to the right or justice of the case, as the matter in law shall appear 
to the court, without regarding any defects or want of form in such 
process, return, pleading, or other proceedings, except such only as 
the party shall set down and express with his demurrer as the cause 
thereof,” and the court may allow either party to amend before writ 
of error brought—(Swan’s Stat. 687.) 

By the English Statute, 3 and 4 Will. [V. C. 42, (1833,) “the judges 
of the Superior Courts, or any eight or more of them, of whom the 
chiefs of each of the said courts shall be three, shall, and may, by any 
rule or order to be from time to time by them made, in term or vaca- 
tion, at any time within five years from the time when this act shall 
take effect, make such alterations in the mode of pleading in said 
courts, and in the mode of entering and transcribing pleadings, judg- 
ments, and other proceedings in actions at law, and such regulations 
as to the payment of costs, and otherwise for carrying into effect the 
said alterations, as to them may seem expedient.” 

The English Judges at Trinity term, 1 William IV., (1831,) be- 
fore the passage of the last mentioned act, it seems, passed an order, 
reciting that “whereas declarations in actions upon bills of exchange, 
promissory notes, and the counts usually called the common counts, 
occasion unnecessary expense to parties by reason of their length, and 
the same may be drawn in a more concise form: now, for the preven- 
tion of such expense, it is ordered,” etc., and appended to the order is 
a “Schedule of Forms and Directions.” Mr. Wilcox, in his “Practi- 
cal Forms,” has copied literally the said schedule of forms into his work, 
“with no other alterations,” as he says, “than such as were necessary to 
adapt them to our practice;” and Mr. Wilcox’s book having come into 
general use, the English forms, like the common law, have become the 
law of Ohio, as far as compatible with our peculiar institutions, cir- 
cumstances and practice. 

The English judges have not pruned the declaration of its redun- 
dances, it seems to me, as far as they very safely might have done.— 
With small exception, they have retained the immaterial averments, 
and confined themselves to abreviations of the mode of expression. 
In the old forms, the common counts in assumpsit concluded with a 
promise by the defendant to pay the plaintiff the said several sums of 
money, “when he, the said defendant, should be thereunto afterwards 
requested.” This the English judges have contracted to “on request” 
—a very successful effort at condensation. But why retain this sense- 
less “on request.” This averment is not material, traversable, or 
proveable as a fact, nor true as a legal inference, for where no time 
is fixed for the payment of money, it is payable without request, and 
immediately, (8 Johns. Rep. 190.) It is noticeable that this averment 
is contained in all the forms for common counts, both in assumpsit and 
debt, in all the books; and twice, by two different president judges, 1 
have known special demurrers sustained for the want thereof. It 
seems to be one of those little, absurd things which the bigotry of the 
profession is enlisted to sustain. 
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The English judges have abreviated the old commencement of the 
declaration thus—*“(venue) A. B. by E. F., his attorney, complains of 
C. D., who has been summoned to answer the said A. B.,” etc. Be- 
fore the “Regulz Generales,” the omission, in the Common Pleas, of 
the words, “and thereupon the said A. B. by E. F., his attorney, com- 
plains,” &c., though untechnical, was not considered to be demurrable— 
(1 Chitty’s PI.315.) The words said and aforesaid are dropped from the 
declaration, as being too costly, yet here the cost of a whole dozen of 
words of mere technicality is disregarded!—and in general the 
recital or reference to the writ in the commencement of the decla- 
ration was not considered any part of the declaration, and conse- 
quently a mistake therein was no ground of demurrer”—(1 Chit. PI. 
313.) Herein Mr. Wilcox has improved upon the English forms. His 
commencement of the declaration contains no mention of the writ by 
which the defendant was brought into court, nor that the plaintiff 
complains by attorney, and it gives the technical word for the form of 
action, instead of a definition of it, as thus—“A. B. complains of the 
said C. D. in a plea of assumpsit, for that whereas,” etc. In the 
declaration in assumpsit by payee of a promissory note against maker, 
both in the English and Mr. Wilcox’s forms, a promise is alleged as 
the legal inference resulting from the making and delivery of the note, 
followed by another in consideration of the premises. This last prom- 
ise, though perhaps a technical requisition of the form of action, is not 
necessary in Oho—(see Mors v. McCloud, 2 O. R. 5; Richmond v. 
Patterson, 3 O. Rep. 368; noticed by Mr. Wilcox,“Practical Forms,” 

age 20.) , 
Some other “Regule Generales” of the English judges were not 
published until after the publication of Mr. Wilcox’s work, or, other- 
wise, they might have been, to some extent, at least, adopted by 
him, and so have come into use in Ohio. By the orders promulgated 
at Hillary term, 4 Will. 4, the following techical changes were made. 
No statement of venue in the body of the declaration. In the plea no 
formal defence, no actionem non, or prayer of judgment. No precludi 
non, or prayer of judgment in the replication. In a 2d plea, no “by 
leave of the court,” or “according to the form of the statute,” etc. No 
protestation any where. “All special traverses, or traverses with an 
inducement of affirmative matter, shall conclude to the country.”— 
The form of a demurrer is thus—*The said defendant, by his attor- 
ney, says that the declaration is not sufficient in law.” The joinder 
thus—*T he said plaintiff says that the said declaration is sufficient in 
law.” Beautifully laconic that! Sad havoc with mere technicality. 

There are some “Regule Generales” more substantially affecting 
the subject of pleading, and not less startling than the above in matters 
of form. The following are some of the alterations made:—Several 
counts not allowed upon the same cause of action. Upon the general 
issues, when allowed, a strict construction is put. They are held to 


deny the immediate and direct allegations of grievance, or cause of 
action, but not matter of inducement; for instance, in trover, the plain- 
tiff’s title to the goods, and, in trespass, the plaintiff’s possession, or 
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right of possession, are not traversed by the plea of not guilty; such 
allegations are the subjects of special pleas. The plea of non assump- 
sit is inzdmissable in actions upon bills of exchange and promissory 
notes. The plea of ni/ debit 1s annihilated. The general issue in 
debt is—the defendant “never was indebted in manner and form as in 
the declaration alleged;” and the plea has the effect which the words 
import. ‘All matters in confession and avoidance” (and, it seems, all 
direct denials of matter of inducement) “must be pleaded specially.” 
Enough is given, I think, to show the object and tendency of the late 
English reforms—an attempt to bring pleading back to the original 
theory of its institution; to the allegata et probata basis. 

It is curious to contrast the above sweeping destruction of formali- 
ties with the judicial decisions of the last century. Men devoted to 
the law, and who have spent years in its exclusive study and contem- 
plation, and whose rule of conduct is, like that of some of the old law- 
yers, to study nothing else, come at length to appreciate it too highly 
in whole and in part. ‘They become all lawyer, and the law, of 
course, becomes all the world to them; and they are apt to think that 
all, without its wide range, is of but little comparative consequence. 
Hence it happens that my Lord Coke receives no better epithet from 
the greatest critic of the present age, Thomas Babbington Macauley, 
than “that wretched pedant, Lord Coke.” It was Lord Coke’s say- 
ing, that “my Lady Common Law must lie alone.” Hence, too, it 
happens, that England’s bloody criminal code, in its bloodiest days, 
received its most efficient support, and reform its most determined op- 
position, from such men as Lords and lawyers Ellenborough, Redesdale, 
Eldon, Witherell and Ganow, Hence, too, the volume of technicality, 
thus all at once struck out, has, for centuries, not only been tolerated, 
but nurtured as a necessary part of what my Lord Coke calls, “the 
living voice of the law.” 

Chief Justice Eyre, not fifty years since, discoursed as follows:— 
You must argue it as a point of mere form; if you attempt to argue 
on substance, you must fail. This is a slip in form: but it is always 
the best way to make the party pay for this kind of slip, if advantage 
is taken of it by special demurrer. Infinite mischief has been pro- 
duced by the facility of the courts in overlooking these errors; it en- 
courages carelessness, and places ignorance too much upon a footing 
with knowledge, among those who practice the drawing of pleadings. 
The averment of ‘often requested’ is an established form, and I think 
a necessary form,” etc—(Morgan, assignee, etc. v. Sargent, etc., 1 B. 
and P. 59, quoted with approbation by Justice Story: Eq. Pl., page 
359.) “Often requested,” licet sepius requesitus, (1 Chit. Pl. 364,) a 
necessary form? What smallest purpose does it serve, but to add so 
many more words to the record? Best to make the party pay for 
slips of mere form? It seems to me, a plain man would find some dif- 
ficulty in discovering the highest justice in the exaction of such penal- 
ties; and, upon the principle, that the knowing in mere technicalities 
may have their proper advantages over ignorance! And so infinite 
mischief has been produced by the facility of courts in overlooking 








Pleading in Ohio. 229 


these errors of mere form! Infinite mischief has been produced, but 
it has been from the bigoted adherance of courts of justice to matters 
of mere form—of which mischief, costs and delays of justice are the 
smallest part. The larger mischief results from the impression which 
this solemn trifling makes upon the public mind, bringing lawyers, 
law and courts into disrepute. It strikes me, that a wise judiciary 
should avoid these exhibitions of puerility. 

In one department of our judiciary system, on the score of mere 
formality, we have nothing to complain of. In a reported decision of 
the Supreme Court, it is said, that “it cannot be reasonably supposed 
that Justices of the Peace are acquainted with the forms of legal pro- 
ceedings, and applying to these official acts the same rules that we 
apply to courts of records, and few, very few, of their proceedings, 
could be sustained. This would notdo. It would produce much evil, 
and is not, in our view, called for’—(6 O. Rep. 389.) Perhaps a 
plain man might find something worth thinking of in this declaration 
of the Supreme Court. It is clear that, where a due degree of igno- 
rance prevails, justice may be administered without the legal forms of 
a court of record? Not only that, but in such cases such legal forms 
would produce much evil. How much intelligence must a court have 
to render such legal forms harmless?) How much more must it have 
to make them useful? How much more to make them indispensable? 
An interesting question occurs just here. How stand these legal pro- 
ceedings in relation to the court and bar of Ohio? Are they useful? 
Not altogether. Not quite intelligence enough for that, if we admit 
the evidence of the legislative facilities mentioned in my former article. 

True it is, that the smaller matters of legal adjustment are comprised 
within the jurisdiction of a justice of the peace, and a record thereof, 
consequently, is of less importance. But, then, it may be asked, how 
much better, than the docket of the justice, is the record of the Court 
of Common Pleas, with its formal statutory declarations, and the spe- 
cial matter given in evidence? 

Clearly, the rules of pleading and practice, which prevail in courts 
of record, are not crutches or guides to poor ignorance to facilitate 
her progress toward justice. Perhaps, if the matter be looked closely 
into, it will be found that these rules, running out into such complexi- 
ty of immaterial detail, and volumes of mere formality, are largely 
treated as playthings, implements of a gymnasium, with which learn- 
ed intelligence, in its pride, loves to disport itself. How else does it 
happen, that hundreds of pages of “vile verbiage” were tolerated so 
long? But hear Mr. Warren:—“Till very recently, the system of 
pleading and practice supplied the student, during the greater period 
of his pupilage, with little else than the most odious, vulgar, and un- 
profitable drudgery. It presented to his despairing eyes a mass of vile 


verbiage, or tortuous complexity of detail, which defied the efforts of 
any but the most creeping ingenuity and industry.” * * * * 
“Those who shall from henceforth enter the profession, will not be 
able to appreciate the prodigious changes of which we have been 
speaking, save when their eyes are directed to hundreds of cancelled 
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pages in the books of practice, and those pages, too, by far the most 
difficult and forbidding of any. The wonder is, that all this was not 
done a century ago”—(Law Studies, pp. 10, 13, 14.) Wonder, in- 
deed! And so, at last, the profession has discovered that hundreds of 
pages of its most difficult learning, that which occupied the student 
during the greater part of his noviciate, is vile verbage, odious, vulgar, 
and unprofitable drudgery! True, all that vile stuff never was the tow 
of Ohio. Law, in its progress from England to America, and from 
the Eastern to the Western States, lost a good deal of flummery and 
jargon by the way. 

*+Parchment records, fixed forms, and poor terrestrial justice, with 
or without horse hair wigs, what sane men will not venerate these” 
—(Carlyle.) A well ascertained, regular, and familiar course of pro- 
ceedings, and uniform methods of allegation, are of undoubted utility, 
nay, almost of absolute necessity. Coercive justice could hardly ex- 
ist without them. Perhaps it is an all pervading, overpowering sense 
of the usefulness of form, that has brought the profession, to venerate 
mere formalities, form for its own sake, as superstitious people come 
to mistake images of metal, wood and stone, for their true Gods. 
But superstition is yielding to the Baconian Philosophy, the spirit of 
the age, steam boats, rail roads, presidential elections, and Morse’s 
electrical telegraph. Necessary forms, at all events forms of appre- 
ciable utility, and substantial allegation, these be thy Gods, O Lawyers! 

The profession in Ohio is not without superstition. The abrevia- 
tions of Mr. Wilcox were not at first kindly received. ‘Great is the 
Goddess Diana,” said the Ephesians. Great is the Goddess Form, 
said the Lawyers. The forms, however, were legally sufficient, and 
the great convenience of a book of Ohio forms made it go. 





Supreme Court or Lovlstana. 


Van Horn v. Taylor, et al. 
[From the New Orleans Bulletin.] 


A loss from collision of two steamboats, without any fault on the part of the boat on 
which the loss occurred, is a loss by unavoidable accident, within the terms of the 
bill of lading, and the owners are not responsible. 


Tus was an action to recover the value of some hogsheads of to- 
bacco, shipped on board of the steamboat George Collier, from divers 
ints on the river Mississippi, and which were not delivered in New 
Orleans, pursuant to the bill of lading. The defence set up is, that 
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the defendants are not liable, because their boat, without their fault, 
or that of the persons having charge of her, was run foul of on her 
voyage down the Mississippi, by the steamboat Emperor, then going 
up the river, by which pr fat and unavoidable accident the plain- 
tiff’s tobacco was thrown overboard, and either lost or damaged, &c. 
There was a judgment below in favor of the plaintiff, from which the 
defendants have appealed. : 

On the trial of the case, the testimony of several witnesses was of- 
fered to show, that the plaintiff’s tobacco was lost, in consequence of 
a collision which took place between the George Collier and the 
steamboat Emperor, without any fault or negligence on the part of 
the defendants or their agents; and that the collision was an unavoida- 
ble accident, &c. This testimony, being objected to by the plaintiff, 
was rejected by the inferior judge, on the ground that the collision of 
itself is not one of those unavoidable accidents or dangers provided 
for in the bill of lading. 'The testimony was, in our opinion, improp- 
erly excluded. A common carrier is responsible for the loss or dam- 
age of things intrusted to his care, unless the same is occasioned by 
accidental and uncontrolable events. Civil Code, article 2, '725.— 
The terms of the bill of lading free the defendants from any responsi- 
bility for losses, happening from unavoidable accidents and dangers 
of the river. Whether the collision was an accidental and uncon- 
trolable event, within the meaning of the Code, or was an unavoida- 
ble accident and danger of the river, as provided for by the bill of 
lading, must depend entirely upon the circumstances under which it 
happened. If there was no fault or carelessness on the part of those 
who had charge of the Geo. Collier, and it was out of their power to have 

revented the collision, we can see no good reason why it should not 
be considered as an unavoidable accident, and as one of the dangers 
of the river, within the meaning of the bill of lading. All the writers 
on the law of insurance mention the running foul of other vessels as 
one of the perils of the sea, and hold that the insurers must make in- 
demnity for any loss resulting from such accidents, when not imputa- 
ble to the misconduct or negligence of the master or crew of the ship 
‘insured. 1 Phillips on Insurance, 635 and 636; 2 Marshall, 493. 

In Peters v. the Warren Insurance Company, it was held that a loss 
by collision, without any fault on either side, is a loss by the perils of 
the sea, within the protection of the policy of insurance. 14th Pe- 
ters, 99. And in 2 Sumner’s Rep., 567, Judge Story describes “the 
dangers of the sea in a bill of lading, to be equivalent te perils of the 
sea in a policy of insurance.” In Abbot on Shipping, we find the 
case of a ship in which goods were conveyed being run down in day- 
light and not in a tempest, by one or two other ships that were sailing 
in an opposite direction. As, under the circumstances, there was no 
blame imputable to the master or crew of the ship, the loss was held 
to fall within the meaning of the exception in the bill of lading, and 
to have happened by a peril of the sea. Part III, Chap. 4, p. 209. 
We, therefore, think that the inferior court erred in rejecting the tes- 
timony offered to show that the tobacco, the value of which is sued 





ag nn 


ete oa al 


on rye 











932 Case of Miss Webster. 


for, was lost in consequence of a collision, and that such collision hap- 
pened without any fault on the part of the defendants, or their agents. 
It is therefore ordered, that the judgment of the Parish Court be 
reversed, and that the case be remanded for a new trial, with instruc- 
tion to the judge of that court to admit the testimony, offered to show 
the circumstances attending the collision mentioned in the defendant’s 
answer. The plaintiff and appellee to pay the costs of this appeal. 





Case or Miss Wesster. 


As the case of Miss Delia A. Webster, convicted of Slave stealing, 
and sent to the Kentucky penitentiary, is much commented on by the 
papers of the non-slaveholding States, and as the evidence upon which 
she was convicted has been called for by some of the Eastern editors, 
we have thought proper to publish the following report of the case 
which we have just received from a gentleman at Lexington.— Louits- 
ville Journal. 


Special Term of the Fayette Circuit Court—Hon. Richard A. Buck- 
ner, Jr., presiding. Tuesday, December 17, 1844. 


Commonwealth, ) Indictment for stzaling negro boy 


Us 
Delia A. Webster and Cal- (ce the property of Thos. Grant 


vin Fairbanks. 


Tue case coming up for trial, in answer to the question whether 
she was ready for trial, Miss Webster responded in the affirmative, 
but demanded a separate trial, on the ground that she did not be- 
lieve she could receive a fair trial if tried jointly with Fairbanks, be- 
cause of the prejudice existing against him, and of certain evidence 
which she understood was to be produced against him at the trial, by 
which she believed her cause would be injuriously affected. Having 
made affidavits to this effect, the motion was granted. 

Fairbanks applied for a continuance—was sworn, and stated that 
some of his most important witnessess were absent, particularly a Mr. 
Allen, of New York, by whom he expected to prove that there were 
no negroes in company with him on his journey to Maysville. Also, 
that his counsel, John M. McCalla, had lately left Lexington, and he 
had no opportunity of employing others. The Court, thereupon, ap- 
pointed William B. Kinkead as his counsel; and, after some debate, 
granted his application and remanded him to jaii. 

Miss Webster was then arraigned, and pleaded not guilty. 

For the Commonwealth—Mr. A. H. Roberstson, Commonwealth’s 
Attorney, assisted by Richard Pindell, Esq. 

For the defence—Messrs. M. C. Johnson, Combs and Shy. 
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After some difficulty, a jury having been empannelled, the Com- 
monwealth commenced the examination of its witnesses, whose evi- 
dence was as follows: 

Miss Webster, for some months previous to her arrest, taught school 
in Lexington, and boarded with a Mrs. Glass, About the first of 
September a man calling himself Fairbanks came to the house and 
enquired for her; was told that she was absent; stated that he wished 
very much to see her, for, although entirely unacquainted with her, he 
knew some of her friends in Ohio. When Miss W. came in, Fair- 
banks introduced himself, and immediately desired a private conver- 
sation with her. They retired to a separate room, and remained there 
together and alone for some time. At Miss Webster’s request, Mrs. 
Glass consented to receive Mr. Fairbanks as a boarder in her house, 
and from that time, until a day or two previous to her arrest, they 
held long conversations together, and seemed desirous of avoiding ob- 
servation. On Monday, the 23d of September, Fairbanks called on 
Parker Craig to enquire if he could get a hack to go to Mays- 
ville on the next Saturday. Craig told him he could. On Wednes- 
day he again called, to provide against disappointment. On Satur- 
day he came to Craig and ordere«! the hack to be sent to Mrs. Glass’s, 
where a young lady would join him. He asked if he could get to 
Paris that night, starting at five o’clock. Craig told him he could. 
How long it would take him to go to Maysville and return? and was 
answered four days. He then remarked that he would start at five 
that evening, go to Paris that night, and Maysville the next day, if it 
was not too hard a drive. The hack called agreeably to instruction 
at Mrs. Glass’s, and Miss Webster got into it with Fairbanks, stating 
to her land!ady that she was going to spend her Sabbath in Versailles, 
with some friends, and would return early on Monday morning. In- 
stead of going directly to Paris, as Fairbanks had stated he intended 
to do, it was proved that the hack was at the hospital at six o’clock, 
and at the Bruen House, in Lexington, at half past six, where two 
trunks, both of leather, which Fairbanks had left there some days be- 
fore, were placed upon it. The keeper of the first turnpike gate on 
the Maysville road proved that no hack passed the gate that evening 
before nine or ten o’clock, so that they could not have left Lexington 
before half past eight or nine. The same night that these transac- 
tions are proved to have taken place, Louis, the slave named in the 
indictment, the property of Messrs. Grant and Baxter, escaped, to- 
gether with his wife and child, the property of Mr. Bain. The next 
thing heard of Fairbanks and Webster is from the tavern-keeper at 
Washington, four miles on this side the Ohio; he says that a hack 
passed that place on Sunday morning, driving rapidly, with the cur- 
tains all down; that on Monday morning, about 1 o’clock, he was 
ardused by the return of the same hack, out of which came Fairbanks 
and the prisoner; there were two leather trunks on the hack as it went 
down, but none as it returned; the horses were very much fatigued; 
they remained at his house for some two or threc hours, wlien lie (the 
taverri-keéper) werit out of thé réorii té séé about’ thie horses, leaving 

VoL. Il. 





A aE IO Re = CANO ek 
- y 











234 Case of Miss Webster. 


Miss Webster and Fairbanks alone; when he returned the door was 
locked, and remained so till about four in the morning, when they 
came out to start. There was no bed in the room. Mr. Music (the 
tavern-keeper) thinking that they were a runaway couple, laughed at 
them a little about it, but they neither acknowledged nor denied such 
to be the fact. On Sunday morning, early, Mr. Bain found that his ser- 
vants (the wife and child of Louis) had absconded, taking with them 
two leather trunks. He proceeded to inquire what hacks had left 
town, and Craig, hearing of it, immediately suspected that they had 
gone off in his hack with Fairbanks. Traces of hack wheels were 
found in the street, where the hack had turned round just by Bain’s 
residence, and these traces were recognized by Craig as the track of 
his wheels, which he knew by the peculiar conformation of the tire. 
Bain and Craig started then for Maysville, and a few miles the other 
side of Paris met the hack returning with Fairbanks and Webster still 
inil. Fairbanks asked Craig if he recognized the horses; no, he re- 
plied, one of them is not mine. Fairbanks then explained that one 
of the horses he hired from Craig had died from fatigue in Millers- 
burg, as they went down; they there obtained another, which they 
took with them, and, on returning, a strange horse, the one he now 
saw, followed them from Mayslick to Millersburg, where they return- 
ed the horse they had hired on going down, and put in the one that 
had followed them. Craig then asked him where he had been, and 
he replied, to assist a runaway couple to be married. What were 
their names? asked he; when Miss Webster sharply told Fairbanks 
not to answer the question. ‘The driver then proceeded to Lexington 
—Bain and Craig following just behind them. Hearing that Miss W. 
was suspected of stealing negroes, Mrs. Glass, with a pass key, enter- 
ed her room and found in one of her trunks several letters from Ober- 
lin, Ohio; one from Fairbanks, proposing to come over and assist her 
in running off slaves, &c. These letters the Commonwealth attempt- , 
ed to read, but was not allowed by the court, on the principle laid 
down in Greenleaf, and the authority of the cases there cited, that 
the mere possession of letters, not proved to be answered, is no evi- 
dence of acquiescence in their contents. [1 Greculeaf’s sehen 
In the mean time, Craig and Bain returned with their prisoners, an 
Fairbanks was immediately searched by the jailor, and a Ictter found 
in his possession was attempted to be read by the Commonwealth, on 
the ground that on proof of a conspiracy, the acts and declarations of 
one conspirator in pursuit of this common object is admissible against 
them all. [See cases Rex v. Watson, 21 Howell St. Tr.—American 
Fur Company v. United States,2 Peters. 1 Pl. and Am. on Ev. 215.} 
The court refused permission to read the letter, there having been as 
yet no sufficient proof of a conspiracy between Fairbanks and Web- 
ster, which must be established, at least prima facie, before the acts 
or declaration of one could be received against the other. (2. Stark. 
Ey. 325; 1 Greenleaf’s Ev. 122.] 

It was then proven that in a conversation held subsequently to her 
arrest, Miss Webster had declared that she had gone with Fairbanks 
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to assist a runaway couple to get married; that afterwards she said 
that Fairbanks, who pretends to be a preacher, had persuaded her to 
go to Millersburg with him, as he had some ministerial duties there 
to attend to. In another conversation she was asked where the ne- 
groes got into the hack. She answered, no negroes got in. But be- 
tween this place and Paris three persons,a man, a woman, and a 
child, (mark the coincidence,) got into the hack; but added, they were 
all white persons, to her unknown. Again she stated that Fairbanks 
had deceived her, and, under pretence of taking her to Versailles, had 
lured her on to Maysville. The Commonwealth, having previously 
several times attempted to read the letter of Fairbanks, was now per- 
mitted todo so. It bore date the Thursday previous to the day the 
negroes escaped. After noticing the failure of the writer in his at- 
tempt to run off a negro woman, the wife of Ghilson, a negro who it 
seems had made his way to Ohio from this neighborhood, he goes on 
to say that Miss W. and the writer had concluded to carry off three 
negroes, a man named Louis, a stout, active boy, his wife and child, 
and that they would attempt it on the following Saturday; that on 
arriving at Aberdeen, he would send them on by the daily or under- 
ground route,and would then return with Miss W. to Lexington; that 
he was boarding in the same house with her, and that neither was sus- 
pected. He says further that he had already sent his baggage to Cin- 
cinnati, (remember the two leather trunks taken from the Bruen 
House,) and would follow it there as soon as he had seen Miss Web- 
ster home. I may probably sewd you a copy of this letter, if you wish 
it. Noevidence of any moment offered by the defence. 

The jury retired on Friday evening, after hearing the able argu- 
ment of counsel, and brought in on Saturday morning, a verdict of 
guilty, fixing her punishment at two years’ imprisonment in the peni- 
tentiary. Sentence was pronounced by Judge Buckner on Saturday, 
January 4th, and the prisoner taken down on Thursday, the 9th, to 
Frankfort. 
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Anecdotes of the Bench and Bar of Vermont.—[From the Knicker- 
bocker for January, 1845.]—-There are many excellent stories of 
the Bench and Bar of Vermont, very current among the good peo- 
ple of the State, which, however, I do not remember to have seen in 
print, and which, I dare say, are little known abroad. Some of these I 
shall here set down a ly as I heard them from the mouth of an old 
lawyer, who is well 


nown as the Nestor of the gown and wig in Ver- 
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mont, If it should turn out, as it often happens in matters of this sort, 
that any of the incidents here related shall be claimed to have oc- 
curred somewhere else, to the honor of some other of our sovereign 
States, 1 beg leave to declare, according to established usage, that 
any such pretension is wholly unfounded, and that any versions differ- 
ent from my own are altogether apochryphal. 

It was formerly a custom in Vermont, although now little practised, 
for a lawyer, when promoted to the dignity of the bench, ‘to follow up 
his old retainers;” and, accordingly, whenever a case came on in which 
“his Honor” was concerned as counsel, he immediately doffed the er- 
mine, resumed the gown, and battled away among the attornies in the 
old style. Apropos, of the metamorphose in question; a story is told of 
Judge Chase, now many years deceased. The judge was a man of 
very ardent temperament, and iu debate was exceedingly. vehement 
and vociferous. In an important cause he was making the closing 
argument to the jury, and with much warmth and earnestness of man- 
ner, insisting on a “verdict for the plaintiff.” A friend of the defend- 
ant, who had been listening to the concluding part of the attorney’s 
address, and who supposed that he was acting in his judical capacity, 
ran out of the house, declaring that “he never saw such abominable 
pertinkity in his life.” Meeting the defendant in the street, he told him 

e might as well go home at once, for “the judge had charged his case 
to the devil, and the plaintiff was sure to recover!” 

Judge Chase was a man of excellent sense, and withal a great 
stickler for the dignity of courts, A case of very trifling importance, 
having well nigh run the gauntlet of legal adjudication, came up at 
length to the highest court in the State. The counsel for the plain- 
tiff was opening with the usual apologies for a frivolous suit, when the 
subject matter, “to-wit: one turkey, of great value,” etc., catching the 
ear of the judge, he called out: “Mr. Clerk, strike that case from the 
docket; the Supreme Court of the State of Vermont does not sit here to 
determine the ownership of a turkey.” 

There lives in the northern part of the State a lawyer and ex-judge, 
who is very famous for his wit. He has kept a respectable law school 
at his chambers, “on and off,” for the last forty years; and is still teach- 
ing the elements of his profession to a “knot of legal limbs,” having 
survived several suits begun within his remembrance in the English 
chancery, and arrived, through an honorable career, to the advanced 
age of eighty-six. Many instances of repartee are related of “the 
old judge,” which for genuine epigrammatism are scarcely inferior to 
some of the best of Pyron and Talleyrand. 

When a practising attorney, many years ago, he happened, while 
arguing a question of some difficulty, to illustrate a point in his case 
by a pretty free use of the vocabularly of the card-table. The pre- 
siding judge abruptly inquired what he “meant by addressing such 
language to the court?” 

“I meant, your Honor, to be understood,” was thé reply. 

On another occasion, a judge, vexed with the difficulty, or irritated 
by the insignificance of a cause which T——— was conducting, cried 
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out: “Sir, why do you bring sucha case as this into.court?) Why not 
leave it out to some of your honest neighbors?” “Because, your 
Honor,” replied the barrister, “we don’t choose that honest men should 
have anything to do with it.” 

In the early days of Vermont jurisprudence, the strict decorum 
which now very generally distinguishes the New England bar was 
comparatively unknown. Nothing was more common than sharp al- 
tercations between the Bench and the Bar; such wranglings, indeed, as 
would now be dcemed “contempt of court,” were they to occur only 
between the lawyers themselves. On one occasion Judge T » who 
was then plain “Esquire,” had addressed a sound argument to the 
court, and sat down. The judge, who chose to argue the question, 
rather than decide it at once, replied in a feeble argument, which the 
lawyer in his turn demolished. The judge rejoined by repeating, 
without any material variation, his first reply, and then “closed the 
pleadings” by an adverse decision. “Your Honor’s two arguments,” 
said T——-, addressing himself partly to the court and partly to the 
bar, “remind me of a story. A foolish old woman in Connecticut, 
being one evening at a party, was greatly at a loss for something to 
say. At length she ventured to inquire of a gentleman who sat next 
her, “whether his mother had any children?” The gentleman po- 
litely pointed out the absurdity of her inquiry. “I beg pardon,” ex- 
claimed the old lady, perceiving her mistake; “you don’t under- 
stand me; I mean to inquire whether your grandmother had any chil- 
dren?” 

I remember an anecdote of Judge O——, father of the distinguish- 
ed president of the Wesleyan University, which is very characteris- 
tic of the man, and is, I] have no doubt, authentic. At a session of 
the court in Addison county, Judge O was violently attacked by 
a young and very impudent attorney. To the manifest surprise of 
every body present, the judge heard him quite through, as though 
unconscious of what was said, and made no reply. After the ad- 
journment for the day, and when all had assembled at the inn where 
the judge and many of the court folk had their lodgings, one of the 
company, referring to the scene at court, asked the judge “why he 
did not rebuke the impertinent fellow!” “Permit me,” said the judge, 
loud enough to call the attention of all the company, among whom 
was “the fellow” in question; “permit me to tell youa story. My 
father, when we lived down country, had a dog; a mere puppy, I may 
say. Well, this puppy would go out every moonlight night and bark 
at the moon for hours together.” 

Here the judge paused, as if he had done with the story. 

“Well, well, what of it?” exclaimed half a dozen of the audience 
at once. 

“QO! nothing, nothing whatever; the moon ohe just as % 
nothing had happened !” kept vig ie Ss. v 

St. Albans, Vermont. 


Physician’s Bill-—Homeopathy.—Cixcuit Court of New York, be- 
fore Judge Kent. Vanderburgh>. Beekman. Action to recover $427, 
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for two professional visits from New York to Hudson, and nine visits 
from Rhinebeck to Hudson, to attend Miss Elizabeth Beekman, ill 
with consumption, and who died in December, 1842. Dr. V.’s treat- 
ment was of the Homeeopathic description, and it is contended, in de- 
fence to the charge, that such is a species of quackery, and unskilful; 
also that the charge is too high. In relation to the Homeopathic 
treatment, several eminent physicians, viz. Drs. Buel, Frasy, Manly, 
Stevens, Greenough, Cheesman and Beck, declared their belief that 
the system is a species of quackery. One of the gentlemen said it 
was an altempt to cure one disease by creating another of the same 
kind. Dr. Manly said his opinion of it could be stated in a few words. 
“Jt is delusion on the part of the public, and knavery on the part of 
the practitioner.” These gentlemen stated that they had not exam- 
ined the theory, as they thought it too absurd to give it attention.— 
On the other hand, Drs. Cook, McVickor, Curtis and Peck, stated 
that they had fully examined the theory, and were decidedly in its 
favor. Its principle is to treat “like with like.” That is, to adminis- 
ter heat for a fever, &c.; while the Allopathic or old system, was the 
reverse. It was shown that the young lady whom Dr. V. was called 
upon to attend was seized with a vomiting of blood. Dr. Cook was 
her physician, and the services of Dr. V. were requested by her father, 
knowing that his mode of treament was on the pr‘nciple of Homeo- 

athy. She was taken afterwards with a second attack of vomiting 
blood, and Dr. V. again sent for, though he stated to her father from 
the first, it is said, that he could do her no good. It was remarked by 
the physicians who gave testimony, that consumption, when once seat- 
ed, can never be cured, although life may be prolonged by care and 
medicine. It was shown that Dr. V.’s practice, under the old sys- 
tem, was large. Mr. Beekman wrote letters to Dr. Vanderburgh, 
from time to time, requesting him to repair to Hudson, and express- 
ing satisfaction with his mode of treatment. The following letter was 
written by Mr. B. after the death of his daughter, and is relied upon 
to show that the Doctor’s services had been approved of. 

Dr. F. Vanpersurecu—Dear Sir:—My poor, dear Elizabeth, died 
last evening, about six o’clock. She would have liked to have seen 
you. At the same time the poor dear girl had a very hopeless idea 
of her ever recovering. She left us perfectly calm and resigned, with 
Roman fortitude. She gave to her young acquaintance, and present- 
ed with her own hands, her clothes and rings, with appropriate re- 
marks. She designated her pall bearers, and the spot for her grave 
and monument, and wished us to keep her as long as we thought 
prudent. I have appropriated one of my front parlors for her resting 
place, and am in hopes I can keep my dear Elizabeth until next 
spring. She has expressed herself unreservedly respecting you. She 
thinks you are one of the first men living, and put the utmost confi- 
dence in all your prescriptions, &c. &c. 

I remain yours, &c. T. E. Beexman. 

The Court charged that Dr. V., having shown himself a regularly 
licensed physician, is entitled to pay for his services, unless it can be 
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shown by defendant that he exhibited ignorance or want of skill. On 
that point, and also as to the compensation asked for, the Jury must 
decide from the evidence. 

Verdict for Plaintiff, $325.—[M. Y. Tribune. 


Parent and Child—Obligation to support—Court of Common Pleas, 
N. Y., before Judges Ulsnoetier, Ingraham and Daly. Alex. Parm- 
ley v- William Parmley. This was an action on the case brought 
by one brother against another to recover half the expense of main- 
tenance for their father during a period of ten or twelve years. The 
father was named Jabial Parmley. He died in May, 1843, at the house 
of George H. Degrew, his grandson, at New Jersey, aged 88 or 90 
years. Defendant left this vicinity ten or twelve years ago with a view 
of settling to the westward. Previous to going, he stated to his sister, 
Mrs. Degrew, that as his father could not go West with him, he was 
willing to pay half of his maintenance. This order he never revoked 
or countermanded. The father, at the time of his starting, was a 
“smart man” of his age, but his health failed soon afterwards, and for 
five years previous to his death he had not left the house. The jury 
gave a verdict in favor of plaintiff for $500, and motion is made to set 
the verdict aside. The Court, in giving its opinion, said: “A parent 
is bound to support his child, and a child his parent, (1 R. S. Ist ed. 
614, sect. 1,) but this obligation of the child is not a common law ob- 
ligation; it is created by statute, (16 John, 281,) and the statute reme- 
dy, through the overseers of the poor, is the only remedy. Nor is the 
mere moral obligation to support a parent sufficient to raise an implied 
assumpsit, (ibid 283, note A,) but a promise in such a case is binding, 
that isa parol promise. (5 Wend. 559.) If we could say that the 
evidence in this case negatived the idea that a request was made by 
the defendant to support his parent, as was said by the Court in 16 
John. 281, then the verdict ought not to stand; but we think that we 
cannot come to any such conclusion. Verdict confirmed, with costs. 


—[M. Y. Tribune. ] 


Mobs—Indemnity for injuries —The Supreme Court of Pennsylva- 
nia, sitting in Philadelphia, have been engaged for several days in 
trying cascs against the County of Philadelphia, for damages incurred 
by the late disgraceful riots in that city. It is gratifying to see that 
in every instance, so far, the county has been cast for the full amount 
of damages incurred. One of the most interesting cases was con- 
cluded on Thursday. It was an action to recover damages for the 
destruction of the School House of the Sisters of Charity, by the mob 
in May last. The case was ably argued on both sides. Mr. Mere- 
dith, of counsel for the plaintiffs, made a noble specch, concluding 
by eloquent and powerful remarks on religious toleration, and the 
identity of the interests of all sects to maintain religious liberty, show- 
ing that a blow aimed by fanaticism or bigotry at one, is indirectly an 
attack upon all. The charge of Chief Justice Gibson was short but 
conclusive. The property had been destroyed by a mob, and must 
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be paid for. It was objected in the course of the trial that the school 
house had been armed. This was shown not to be fact; but, said the 
Chief Justice, this matters not; “the owner had a right to keep what 
arms he ; leased, to introduce men into his house, which is his castle, 
with or without apprehension of danger, This is a freeman’s privi- 
lege; any man who cannot arrest another in perpetrating a felony, has 
a right to take his life as a measure of necessity. If attacked first, 
they were justifiable to fire and take life.” The jury retired, and in 
half an hour returned with a verdict for plaintiffs, fixing the damages 
at $6,468.98. Philadelphia has suffered much by these mobs— but it 
is by this prompt indemnification of the sufferers that she will wipe off 
the stain on her fair name. The State of Maryland has the honor of 
being the first to set this example—and it is her glory to be able to 
say, that no man shall suffer either in person or property in her bor- 
ders, without finding full relief and indemnification in her laws.— 
[ Baltimore American] 


Bankrupicy.—In the case of Hubbell & Curran v. Croup, the Chan- 
cellor of New York is reported by the Commercial Advertiser to have 
decided as follows.—Ep. 

The bankrupt act of August, 1841, makes the discharge and certifi- 
cates, when duly granted, a full and complete discharge of the debts 
of the bankrupt, which are proveable under that act. And to ren- 
der a debt proveable under the act it is not necessary that it should 


have been stated in the petition presented to the District Court in 
which the proceedings in bankruptcy were instituted. For if the 
name of a creditor was left out of the list of creditors by mistake; or 
because the bankrupt was not aware of the existence of the debt; or 
because he supposed it had been paid by the drawer or by the prior en- 
dorser of the note; that would not prevent the creditors from proving 
their debt under the act so as to claim their share of the bankrupt’s 
property and effects. The statute does not require absolute certain- 
ty in the petition either as to the list of the creditors or the inventory 
of the property of the bankrupt. But it requires that the bankrupt 
should set forth both according to the best of his knowledge and belief. 
And as the presenting such a petition is necessary to give the court ju- 
risdiction in the case, if it could afterwards be shown that the bankrupt 
intentionally or knowingly omitted the names of any of his creditors, or 
wilfully misstated the places of their residence or the amount of their 
debts, 1 am not prepared to say the discharge might not be avoided on 
that account; although that may not be one of the frauds referred to in 
the fourth section of the bankrupt act, for which the discharge may be 
impeached. 





